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THE AUTIIOliL 



PREFACE. 



PEEiiArs few brandies of tlio law arc ot nioro interest 
to tlio pnblic than those of Judicial, and of Execution, 
Sales ; more especially of real property. 

The policy of these States, unlike that of England, lias 
everywhere encouraged the distribution of landed property, 
not only by rendering it liable to change of ownership in 
fee, by ordinary bargain and sale, but also by sales on 
"smts of execution, and on decrees of the courts. Hence, 
much of the landed wealth of the country is held or 
claimed under titles and sales made by coercion of law. 

It is with the hope that this first effort to bring these 
subjects into a system, may in some degree lighten the 
hibors of his professional brethren, and aid them in that 
correct administration of justice which is the true object 
of all courts and lawyers, that this TolumS, which was 
originally begun for the author's own convenient use, is 
brought before the public. 

A desire to compass the several subjects in as few words 
as practicable, and thereby save the labor of tedious re- 
search, has diminished the size of the Avork at the cost, in 
reality, of more care and labor than would have been 
otherwise reqxiired. 

If it shall meet from courts and lawyers a favorable 



VI r E E r A c K . 

reception, the labors of tlic author will thereby be more 
tliaii repaid. 

T]ie autlior desires, in conclusion, to express Ids great 
obligation to the Editor, J. A. L. "Wiirrrnai, Esq., of the 
Chicago Bar, for the careful and able manner in Avhich he 
has revised it for and seen it tlirough, the press. 

D.iVlD EOBEK. 

BaK^.I^•GTo^•, lovr.i, 1S73. 
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PAKT FIKST. 

NATURE OF JUDICIAL AND OF EXECUTION SALES. 



CHAPTEE I. 

THE NATURE OF JUDICIAL SALES. 

I. Of J0D1CIAL Sales in Genekal. 
II, Judicial Sales in PnocEEDiKCis Purely in rem. 
III. Judicial Sales ts Phoceedings Paiitly in rem, and Paiitlt 
in x^ersonmn. 

I. Or Judicial Sales in GenilEAl. 

§ 1. As a Judicial act is one "supposed to be done pcndenti} 
lite of some sort or other," ^ ao a judicial sale, is, in contcm- 
jilation of law, a sale made pendente lite; a sale in court, and 
the court is the vendor. 

§ 2. It matters not to the contrary, that it is made thi-ongli 
tlic instrumentality of a master, commissioner, or otlier func- 
tionary, appointed thereto by the court ; it is not N-alid or 
binding, and confers no right to the property sought to be 
sold, until coniirmed by the court. By such coniirination, it 
is judicially made the act of the court, and is therefore a 
judicial sale. The master or commissioner, in conducting it, 
acts by authority of, and as the instrument or agent of the 
court. 

§ 3. In the language of the court, in Bozza v. lioioe — 
" tlie master is the mere insti-ument of tlie court, acts under 

1 Mecllmi-st v. "Wait. 3 Burr. 1259. 
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its directions, and is subject to its control, * '•• * * and 
liis acts, under the decree wlien regular, are considered tliose 
of the chancellor — and that the biddings are not binding and 
can not be enforced, until approved by the court." i 

§ 4. In Griffith v. Fowler,^ the case cited from 18 Vermont, 
the learned Judge (Eedfield), speaking of sales in Admiralty, 
says — "But these cases bear but a slight analogy to sheriff's 
sales in this country or in England. Those sales are strictly 
judicial sales and are merely carrying into specific execution 
a decree of the court in rem, which by universal consent binds 
the whole world." And again, in the same case, it is said: 
"It is plain, then, that a sheriff's sale is not a judicial sale." 

§ 5. If the sheriff be appointed by the court, instead of a 
master or commissioner, to conduct the sale, as in the Minne- 
sota li. li. Go. V. St. Paul,^ yet he sells by virtue of the decree, 
and not by virtue of his office of sheriff, and the sale is the sale 
of the court when confirmed. 

§ 6. In Williamson v. Berry, the United States Supremo 
Court characterize a judicial sale as one " made under the pro- 
cess of a court having competent authority to order it, by an 
ofiicer legally appointed and commissioned to sell." 

But the court obviously refer here to the sale in a popular 
sense, or to that part of the transaction which consists of the 
doings of the master or person conducting the sale, and not to 

' 80 III. 198 ; Andrews e. Scotten, 3 Bland, 639 ; Williamson «. Berry, 8 
How. 547 ; Southern Bank «. Humphreys, 47 111. 337, 630 ; Harrison ». Har- 
rison, 1 Md. Ch. Decs. 331 ; Mason v. Osgood, 64 N. C. 467 ; Hurst «. Stull, 
4 Md. Ch. Decs. 391 ; Sewell ®. Costigan, 1 Md. Ch. Decs. 308 ; Moore t. 
Shultz, ISPonn. St. 103; Vaudcverei). Baker, ». 131,136; Wagner «. Cohen, 
6 Gill. 97 ; Iglehart v. Armigo, 1 Bland, 537 ; Mullikin «. Mullikin, 1 Bland, 
538 ; Thorn b. Ingram, 35 Ark. 53 ; Freeman «. Hunt, 3 Dana (Ky.), 631 ; 
Young «. Keogh, 11 111. 643 ; Ayres «. Baumgarteu, 15 111. 444 ; Penn b. 
Heisey, 19 111. 397; Rawlings v. Bailey, 15 111. 178; Blossom b. R. R. Co. 
3 Wall. 207 ; Minnesota R. R. Co. «. St. Paul, 3 Wall. 609, 640 ; Griffith c. 
Fowler, 18 Vt. 394. In Yerby «. Hill, 16 Texas, 377, 381, the court by 
Wheeler, Justice, say : " His purchase is not complete, and no title vests 
until the action of the court, confirming the sale ; " Halleck ». Gu}-, 9 Cal. 
181, 195. 

» 18 Vt. 394. 
2 Wall. 009, 040. 
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that final action of the coiirt which alone confers validity, and 
which terminates the sale by the judicial act of confirmation. 
For in the same connection the court say " that such sales, 
until approved by the master and confirmed by the court, give 
no title to a purchaser of an estate which he may have bar- 
gained to buy." 1 

§ 7. In Williamson v. Berry, ^ the court hold that the 
approbation of the master or person conducting the sale does 
not complete a title in a purchaser; but that this is only "one 
step towards a purchaser's getting a title." 

This langiiage of the court fully bears us out in the assump- 
sion that in describing a judicial sale as one made under " the 
process of a court having competent authority to order it, by 
an ofiicer legally appointed and commissioned to sell," they 
mean only that the proceedings up to the final confii-mation 
are conducted by such ofiicer until the bargain is agreed to, 
when the purchaser, " before he can get a title," (in the lan- 
guage of the court) " must get a report from the master (or 
person selling) that he approves the sale," and " that report 
then becomes the basis of a motion to the court, by the pur- 
chaser, that his purchase may be confirmed." ■" 

It is equally clear, that by the term — " by an officer legally 
appointed and commissioned to sell," is meant an appointment 
and commission from the court, and not the ordinary minis- 
terial ofiicers of law courts, as sheriffs, or marshals, in mere 
virtue of their commission. 

§ 8. True it is, that the powers of the chancellor is such 
that he may dispense with many of the formulas attendant 
usually on judicial sales in his court, but this power of dis ■ 
pensation is not an attribute of inferior courts, acting under a 
limited chancery power conferred by statute. As, for instance, 
courts of probate, or others exercising probate jurisdiction in 
proceedings for sale of a decedent's lands, or the lands of a 
ward. Such tribunals may not dispense with, but must carry 
out all such requirements as the statute demands as indispensa- 

• 8 How. 540. 
= Ibid. 
= Ibid. 
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Lie to validity, -whatever tliey may be. But omission as to 
sucli as are directory only is merely error. ^ 

§ 9. In Mason v. Osgood Adrri'r,^ tlie Supreme Court of 
North Carolina hold the following to be the law in relation to 
a sale of lands by an administrator: "He is a mere agent of 
the court to execute a naked power, and a purchaser acquires 
no right to the land until the sale is confirmed and title made, 
under an order of the court granting the power of sale," and 
that, " if the administrator fails to report the sale, the pur- 
chaser may apply to the court by a motion in the cause for a 
rule to compel such return, so that the court may confii-m the 
sale if it sees proper. "' * * In our case the sale was not 
confirmed, the plaintiff has no right to the land, and no claim 
to equitable relief" 

The case cited from North Carolina was of a bill filed in 
chancery to coerce a deed from an administrator by one who 
had bid ofi" the land at the sale, and who was refused a con- 
veyance by the administrator. The chancellor held that the 
remedy was by motion in the same court that ordered the salo.'^ 

§ 10. In the case of Hallech v. Guy^^ the Supreme Court 
of California use the following language in reference to the 
nature of administrator's sales of lands in probate: "Tiic 
mode of sale is pointed out by express statute. When sold, 
the report of the sale is made by the administrator to the 
court, and unless confirmed by order of the court there is no 
binding sale, and no title can pass to the purchaser. To be 
valid, the sale must first be ordered by the court, and after- 
wards confirmed by it. The order for the sale and the order 
of confirmation are both judicial acts; and these two concur- 
ring make the sale a judicial sale, and, therefore, not within 
the statute of frauds." And again the court say: " It is true 
that there is a difierence in the mode of enforcing a sale 
ordered by a court of chancery and that of a sale by order of 
the probate court. But this difierence in the mere mode does 

' Williamson d. Berrj-, 8 How. 540. 

- 04 N. C. 407, 408 

3 Ibid. 

■•OCaL 181, 193. 
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not affect tlie character of tlic sale itself. "Wlien a sale is made 
under a decree in cliancery tlie bidder may be committed for 
contempt if lie refuses to comply with his bid." * ■ * * '•■ 
" If TTO concede that the probate court can not commit the 
bidder for contempt when he fails to comply with his bid, this 
does not change the character of the sale." i 

§ 11. Ill Hurst V. SiuU," the coin-t say of a decree of sale 
for purchase money: " It was a proceeding in rem, and l)y the 
decree the land was condemned to pay the claim of the party 
who sold it, and in whom the legal title still remains. Although 
the court in the execution of this decree and others of a like 
nature emploj's a trustee, that officer is its agent, the court 
itself being the vendor, acting through the instrumentality of 
its agent. And in Glenn v. Glapp,^ the same court charac- 
terize such sales as " transactions between the court and the 
purchaser." 

In Vanclever v. Balcer,^ the Supremo Court of Pennsylva- 
nia say of an administrator's sale of lands that it is a "judicial 
sale," and has been so ruled more than once. 

§ 12. In a legal sense, the sale is made by the court itself 
in enforcement of its o^^-n orders and decrees, wherein is 
described the property to be sold. The person who conducts 
the same is merely the instrument, or means used by the coxirt 
to bring about such executory agreement as the court closes, 
if satisfied therewith, by final act of confirmation, which 
]nali:es the court the vendor.^ Such sale is unlike a slierifi''s 
sale on ordinary common law, or statutory execution, which is 
n ministerial, and not a judicial act; and in making which 
the law regards the officer, and not the court, as the vendor." 

' Hallcck -0. Guy, 9 Cal. 181, 19G. 

= Hurst V. StuU, 4 Md. Ch. 391, 393 ; IgleUart -u. Armiger, 1 Bland, 5CT ; 
Foreman »j. Hunt, 3 Daua, G23; Campbell v. Johnson, 4 Dana, 180. 

3 11 Or. and J. 1,8. 

* 13 Penn. St. 130. 

' lb. and Foreman v. Hunt, 3 Dana, 033 ; Camj^bell v. Johnson, 4 Dana, 
180 ; Armor i). Cochrane, 00 Penn. St. 308. In the latter case the court 
characterize the person conducting the sale as "the mere organ of the 
court, in making the sale." Bozza v. Rowe, 30 HI. 198. 

« Gowan v. Jones, 10 S. and M. 104: Griffith v. Fowler, 18 Vt. 394. " On 
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Tlic decree for a sale, tliongli so fer final that an appeal will lie, 
is not final but interlocutory, in such other respects, as it does not 
reach, contemplated by the proceeding, -n-hich are only attained 

considering the nature of sales under autliorityof tlic Court of Chancer}-, 
the first inquiry wliicli suggests itself is, who are the real parties to the 
contract ? This very idea of a contract implies that there is one party aljlo 
and Trilling to contract and another to contract with. It implies a perfect 
capacity and free will, in each of the parties to the agreement. To a con- 
tract of sale, made under a decree of this court, neither of the litigating 
jiartics can he considered as the vendor; although they, with others, such 
as creditors, who may be allowed to come in afterwards, may he very 
materially interested in the sale. The plaintiff can not he considered as 
the vendor; because, oftener than otherwise, he has no title, always states 
his inability to sell, and prays the court to decree that a sale be made. 

"The defendant can not be the vendor; because he always positive] j- 
refuses to part with his propert}', unless forced, or sanctioned in doing so 
by the power of the court. If, then, neither of the litigating parties can 
bo scperately deemed to be the vendor, it is clear that they can not both 
together be so considered. 

"But such sales are always made by an agent; in England, by a master; 
in this State, by a trustee. Private contracts may be made and executed 
in person or by attorney ; but the attorney is never considered as one of 
the contracting parties — he exercises no will or power of his own — he is 
merely the medium, or conduit, through which the will of the contracting 
party is expressed. The master or trustee is the mere attorney of the 
court, acting under a specially delegated authority. And, in no case, is a 
master or trustee authorized to do more than to accept an offer or proposal 
to contract, which is of no sort of validity unless it be accepted, ratified 
and confirmed by the court. It is tJte court itself, for the henejit of all inter- 
ested, therefore, who is tlie vendoj- in such cases ? 

" But it may be said, if the court bo the vendor in sales made by its 
trustee, would it not follow, for the same reasons, that a court of common 
law must be considered as the vendor in sales made under its writ ot fieri 
/aet'as, by the sheriff ■? The cases are essentially different. The writ of 
fie^-i facias is a general authority or command to the sheriff to make so 
much monej- by sale from the personal estate of the defendant. By this 
writ the executive of&cer of the court is commissioned to seize the whole, 
any part, or so much of the defendant's personal estate as may be neces- 
sary to raise the specified sum of money. No particular articles of 
property are ever designated. By statute, this power, given by the com- 
mon law writ over personal estate, has been extended over real estate. 
And the same writ, and nearly the same principles of law, now apply to 
both species of property. 

" The real or personal estate with which the Court of Chancery deals is, 
however, always in one form or other distinctly specified in the procewl- 
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by confirmation, tliercby giving finality to tlie proceedings. 
Tlie sale is not made by authority of the person in charge of 
it, but by authority and under control of the court, " which 
prescribes, or ought to prescribe the time, manner and condi- 
tions of the sale." ^ 

§ 13. ^Vlien an acceptable bidder is found, and an agree- 
ment as to terms is attained, then report thereof is made to the 
court, and the court confirms it or not, at discretion. ^ 

Before such confii-mation the purchase is so incomplete that 
a loss by fire falls on the vendor or ownel", though it occur after 
acceptance of the bidding and after report of the sale.' 

ings ; and the sale is made only because tlie court is asked to liave it made 
to accomplish the objects of the suit. In the i^roceedings at common law, 
from the commencement to the fieri facias, no isroperty is designated. At 
common law, the terms and manner of sale are regulated by law ; in 
chancery, they arc regulated by the court. At common law if the sheriflf, 
in seizing the property and making the sale, conforms to the established 
regulations applicable to all cases, (and he can sell in no other manner), 
the sale is final and valid as soon as it is made. But in chancery the sale 
is, in no case, binding and conclusive, until it has been expressly approved 
and ratified by the court. If it be made in a manner wholly different from 
that prescribed by the court, it may yet' be sanctioned ; or, if it be made 
in all respects conformable to directions, it may still be rejected. And 
hence, it is obvious that in one case it is the Court of Chancery who is the 
real vendor, and in the other the sheriff, or executive officer of the court. 

" In an English case, which arose on a sale under the authority of the 
Court of Chancery, decided in the year 1731, in which the question was, 
whether the purchaser should be compelled to complete his purchase or 
not, the matter is spoken of as one perfectly settled. ' Upon a contract 
betwixt party and party,' says the chancellor, ' the contractor would not 
be decreed to pay an unreasonable price for an estate; so neither ought the 
court to bn partial to itself, and to do more upon a contract made with itself, 
or carry that farther, than it would a contract betwixt party and party. 
On the other hand, the court might be said to have rather a greater power 
over a contract made with itself than with any other.' And in other cases 
of recent date, when the subject has been brought into view, the court has, 
in like manner, been spoken of and considered as the vendor." Andrews 
■0. Scotten, 3 Bland, 639. 

' Moore v. Shultz, 13 Penn. St. 103; CoflFee v. Coffee, 16 111. 141 ; Harlan 
V. Merrill, 3 Dana, 181 ; Sowards v. Pritchett, 37 111. 517. 

'^ Williamson n. Berry, 8 How. 547 ; Harrison e. Harrison, 1 Md. Ch. 331 ; 
Moore v. Shultz, 13 Penn. St. 503; Taylor v. Gilpin, 3 Met. (Ky.) 544; 
Sowards ii. Pritchett, 37 111. 517. 

'Wagner «. Cohen, 6 Gill, 90, 103; Exparte Minor, 11 Ves. 559. 
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§14. Ill Harrison v. Harrison,^ tlic court cafEnns tho 
doctrine of Andrews v. Scotten, and say it is the well under- 
stood la^v, " that in sales made under authority of decrees in 
chancery, the court is the vendor, the trustee being the mere 
agent or attorney of the court, under a special, delegated 
authority, and the true character of such a sale is that it is a 
transaction between the court and the purchaser; and a private 
sale, as vcell as a public sale, may be made if the court deems 
it advantageous. 

§16. In the case of Harrison v. Harrison,^ the court 
further say: "The differences are so many and material," be- 
tween sales by a ti-ustee in chancery and sales on execution by 
a sheriff, "that it is impossible Avith safety to apj)ly any one 
principle to them both. But the A'ital difference perhaps with 
reference to the question now under consideration is, that the 
sheriff's sale, if made conformably to law, is final and valid, 
and passes the title; whereas, chancery sales, the court being 
the vendor, are not binding and conclusive, until approved and 
ratified by tho court." 

And such, too, is tlie current of authorities. The court 
afiirms the sale or not, at its discretion, and imtil affirmed, the 
supposed sale is no sale, and confers no rights. ^ 

But if the purchaser tahc and keep possession it may become 
ratified and valid by lapse of time.* 

It is not the sale of the oflicer or j)erson charged v.ith it, for 
apart from the coxirt he has no power to sell. But when con- 
firmed, it is the sale of the court.' 

' 1 Mtl. Ch. Dec. 332, 333. " These sales arc less expensive than when 
made on executions; more time is allowed to make them; the discretion 
of tho court is exercised as to tin\o, manner, and terms of sale; whereas, 
on sales by a sheriff, all is by compulsion, and no credit is allowed; he 
can not offer one entire piece of property for sale in parcels ; the adminis- 
trator can divide and sell as best subserves the interest of the heirs, and 
sell only so mucb as the emergency of the ca^c requires." Grignon's 
Lessee c. Astor, 3 How. 343, 3W. 

= 1 Md. Ch. Dec. 335. 

=■ Taylors. Gilpin, 3 Met. (Ky.) 544; "Williamson r. Berry, 8 How. 547; 
JIasou ?). Osgood, 64 IST. C. 404; Thorn a. Ingram, 25 Ark. 52. 

* Gowan b. Jones, 10 S. and ]\I. 1G4. 

']b. and preceeding cases cited. 
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§16. In Sewell v. Cos^'/i/aH,! tlie same doctrine is Iiolden. 
Tlio court say: "In fact, the sale made by liim (tlie trustee) is 
the sale of tlie court, lie bein^ the iricrc instrument or agent, 
by -whose hands the court at^ts." — '' It is the sale of the court, 
and not his sale." 

§ 17. In Foreman v. Hunt," the Supreme Court of Ken- 
tucky draw the distinction between sheriff's sales at law and 
judicial sales as follows: "Sales xindcr execution arc made by 
an officer of the la^w, who is req^uired by law, as well for the 
benefit of plaintiffs and defendants as others Avho may bo 
injured by his ofBcial defalcations, to give bond and good 
security for the faithful discharge of his duties," and remark 
that " the law is the only guide of the sheriff," that his sales 
are perfect and complete, and that the title passes to the pur- 
chasers without confirmation (ordinarily) of the court; but that 
"a commissioner appointed by the chancellor to sell is the 
jnero ministerial servant and agent of the chancellor." That 
he has no guide but his instructions in the decree; gives no 
bond; must report to. the court; and that a sale, that is, an 
agreement to sell, made by him is not valid " until it is sanc- 
tioned by the chancellor." It is in operati\'e until confirmed 
by the court. In. Bussy v. Hardin,^ it is holdeu that "the 
highest bidder at sales under decrees does not, like a bidder at 
sherifi''s sales under execution, acquire any independent right 
1,0 have the purchase comj)Ieted; but is nothing more than a 
preferred bidder, or proposer for the purchase, subject to con- 
iirmation by the chancellor." 

§ 18. We nlay add that a judicial sale is r^^i^^ pendente lite; 
whereas, an execution sale is made after litigation in the case 
is ended; for, as we have before seen, a judicial act is some- 
thing done during the pendency of a suit.* The suit does 

' 1 Sra. Cli. Dec. 208, 209. 

^ 3 Dana, 031. 

' 3 B. Mon. 407. 

* Midliurst n. Waite, 3 Burr. 1263. In Girara Life Iii3. Co. ?). Farmers' 
and Moclianics' Bank, 57 Penn. St. 397, the court, in discriminating between 
an order of sale and a writ of execution, iises the following language : 
" Tlic word execution has always hccn understood as meaning a writ, to 
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not end with the decree of sale; the proceeding still continncs 
nntil final confirmation. So, the converse of the principle 
follows, that what is done in pais after litigation is ended, or 
after the cause is finally disposed of, if there were no adverse 
litigation, is not done judicially, and is not a judicial act, but 
is executive or else is ministerial. 

§19. Another remarkable distinction may here be noticed 
betwixt judicial and executive sales. In some decrees for 
judicial sales the primary object of the order or decree is to 
sell the property, and in such eases the sale can not be pre- 
vented, except by judicial interference. But the writ of execu- 
tion, on judgments at law, or when issiied on money decrees or 
orders to pay money, commands the ofiicer to levy the money 
of the property of the debtor, and though a sale is the conse- 
quence of such levy if the money be not paid, yet the primary 
object of the writ is to get the money, and therefore its pay- 
ment to the officer holding the wi'it by the debtor prevents a 
sale. 

§ 20. So likewise in some proceedings and decrees for 
judicial sales, as in mortgage foreclosures, decrees to enforce 
statutary liens, vendor's liens, and such other orders of sale as 
are merely designed to enforce payment of a sum of money; 
as the primary object of the proceedings is to make the money, 
the debtor may put an end to the proceedings and prevent the 
sale by paying the amount. 

§21. In Griffith v. Bogart,^ Justice Geier speaks of an 
execution sale as a judicial sale. But by reference to that 
case it will be seen that it emanated from Missouri, where by 
the statute law execution sales at law are reportable to the 
court for confirmation. That the sale in question had been so 
reported and confirmed, as is sho-^vn by the learned justice; 
wherefore he says, " the deed was acknowledged in open court 
according to law. At this time, all parties interested could 
and would have been heard, to allege any irregularities in the 
proceedings that would justify the court in setting it aside. 

give possession of a tiling reco-rered by jucTgmont or decree. It is clearly 
distinguishable from a mere order of sale." 
' 18 How. 58, 1G4. 
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* * ■" '•'" But when objections are waived by tlicm, and tlie 
judicial sale founded on tbese proceedings is confirmed by the 
court, it would be injurious to the peace of the community and 
the security of titles to permit such objections to the title to 
be heard in a collateral action." Here it is the judicial act of 
confirmation that gives judicial character to the sale. Such, 
too, is the case in Pennsylvania, and some other States. 

§22. Justice Stoey puts the distinction betwixt judicial 
and ministerial or execution sales, seemingly, upon the same 
ground. In Arnold v. Smith,''- which arose in reference to 
an administrator's sale of lands in probate in Khode Island, the 
learned justice considers the sale within the statute of frauds, 
for that it is not a judicial sale, in as much as such sales in 
Ehode Island are not required by law to be confirmed by the 
court. 

§ 23. And we thinlt wc will be generally borne out in the 
suggestion that whenever execution sales are characterized as 
judicial, they cither have to bo confirmed by law, or else the 
expression has been casually made. The characterizing them 
as such very recently in head notes and indexes of books, of 
reports, is a mere matter of taste of the reporter, and of no 
authority. 

§ 24. Though there be judicial acts from which no appeal 
will lie; yet, it is a general principle that appeals or error may 
be taken only from judicial acts and decisions. Tested by 
this general principle, sales under orders and decrees, by per- 
son designated by the court, are eminently judicial. 

§ 25. Not only the decree or order of sale itself, but also 
the order of confirmation, which is the very essence of the sale, 
may be reviewed in an appellate court. The one conferring 
the power to sell; the other giving validity to the sale when 
agreed upon. For, though the order of confinnation is ordi- 
narily a matter for the discretion of the court, yet it is such a 
reasonable and wholesome discretion that if abused or unwisely 
exercised the order may bo appealed from. The JSTew York 
Court of Appeals (Selden, Justice), in treating of the tei-m 

' 5 Mason C. C. 414, 420, 43Q. 
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judicial uses tlie following language: "The lines between 
the various departments are not and can not well be veiy pre- 
cisely defined, and there are many duties which may be witli 
equal propriety referred to either. Duties' of this class, and 
tliey are very numerous, necessarily take their character from 
tlie departments to -^vhich they are respectively assigned. The 
same power which, when exercised by one class of officers not 
connected with the judiciary, would be regarded and treated 
as purely administrative, becomes at once judicial when exer- 
cised by a court of justice. This is shown by tlie definitions 
uniformly given of the word judicial. Webster defines it tlius: 
'Pertaining to courts of justice, as judicial power;' and again: 
' Proceeding from a court of justice, as a judicial determina- 
tion.' Peferring then to Bouvier, the learned Jiistice gives 
his definition as, ' Belonging to or eminating from a judge as 
such, the authority vested in judges.' The court then add 
that 'Whatever emanates from a judge as such, or proceeds 
from a court of justice, is, according to these authorities, 
judicial" ^ 

§ 2G. But from the sheriff's sale, as such, made on execu- 
tion, no appeal lies. lie makes no judicial decision. It 
matters not to the contrary, that the writ ol fieri facias is a 
judicial Avrit.^ The sheriff who is to execute it i& a minis- 
terial, or executive, officer, and his acts in that respect are but 
ministerial. l\o appeal lies therefrom. Those acts and the 
sale growing out of the same, can only bo questioned or assailed 
by some direct proceeding, except in those coiirts where the 
practice is to report the same for confirmation by the court, 
which are an exception to the general rule. In such cases, 
the sale is open to attack on the motion in court to confirm. 
And although when affirmed, they thereby partake of the 
character of judicial sales, notwithstanding their being made 
by the ministerial officer and on execution, yet these are excep- 
tional cases and give no judicial character to ordinary sales on 
execution, which stand or fall on their own validity and in 
which no confirmation is required. 

' Matter of Henry Hooper, 23 N. Y. 07, 82. 

« 3 Bac. -4.bt. Title, Judicial writs wliicli lie after judgment, COS. 
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Judicial sales occur in probate and in cliancery proceedings 
for partition of real estate, wliere a division of tLe property 
cannot be made in kind.i In guardian and administration 
sales of land in probate." In mortgage foreclosures by 
equitable proceedings; proceedings tocnforce vendors' liens;' 
in statutory liens for street improvements made by municipal 
corporations;* and we may add, whenever a right or proceed- 
ing is enforced, by a sale made by a judicial order or decree, 
under direction of tlie court as contradistinguished from sales 
on execution. 

When the statute or local practice do not dispense with 
conhrraation of such sales, the ofBcer, commissioner, or person 
conducting them, acts as the instrument merely of the court, 
without authority to bind creditors, debtors, or heirs, simply 
by his own act, who are bound only by the action of the court, 
in final confirmation, the court alone having power to repre- 
sent and bind them.'' 

§ 27. In a certain classes of cases such sales, Avhen per- 
fected, are said to confer ownership on the purchaser, by a 
right paramount to that of the heir, as owner.^ Thus in 
administration sales of real estate to pay debts of decedents, 
the court ordering them enforces a lien in law, acts in the 
exercise of a right paramount to that of the heirs. Witliout 
law there are no heirs. Heirship is not a natural light. It 
is created by law, is different in different States, and iw changed 

' Sacket «. Twining, Harris, 203; Hilton i). Williams, 35 Ala. 503; 
Girard Life Ins. Co. i). The Farmers' & Mechanics' Bank, 57 Peni. St. 388; 
'Williams v. Case, 3 Bland, 315; Allen v. Gault, 3 Casey, 473. 

« Grignon's Lessee v. Astor, 3How. 338; Moore v. Shultz, 13 Penn. St. 08. 

= Kershaw i\ Thompson, 4 Johns. Ch. 610. 

* Ohio Life & Trust Co. v. Gordon, 10 Ohio (N. S,) 557, 505; Gould v. 
Garrison, 48 111. 258; Dillon, Municipal Corporations, Sec. 660; Mcln- 
cri-y V. Read, 23 Iowa, 410. 

^ Moore v. Shultz, 13 Penn. St. 103. (The court have this power by law, 
fiubject to which rights of property ai-e lioldeu). Williamson ■». Berry, 8 
How. 547; Rawlings i). Bailey, 15 111. 178; Ayres v. Baumgarten, and 
Wright V. Phelps, 15 111. 444. 

« Grignou's Lessee ii. Astor, 3 How. 338; Bofils v. Fisher, 3 Rich. Eq. 1 ; 
Sheldon v. Newton, 3 Ohio (N. S.) 494, 504; McPherson v. Cundiff, 11 S. & 
R. 420. 
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or varied from time to time. Tlie same law-making power 
tliat creates it, vests the property in tlie heir subject first to 
the prior right of creditors of the decedent, if there be not 
other sufficient assets, to have it sold for the payment of their 
debts, and also gives the court the paramount power of ascer- 
taining the debts and selling the property to pay the same ; 
so, also, for purposes of making partition. 

§ 28. In Myer v. IfcDougal,^ this paramount lien of 
creditors upon the lands of a deceased debtor, or other his 
estate, for payment of their debts, is fully recognized by 
"Walkee, Justice, in the following terms : " The devise of the 
land to Elizabeth Hayden, by Kobert Hayden, was subject to 
the payment of his debts; and the devisee and her grantees 
took and held the premises subject to such indebtedness, which 
operated as a lien upon them, and the creditors may enibrce 
such lien by administration, from heirs or devisees." 

The court here cite McCoy v. Morrow'^ as to the same 
effect, and to the point that the lien must be enforced ■within 
a reasonable time. 

§ 29. A decree of sale, to effect a partition of interests, or 
to pay debts of a decedent, virtually takes possession of the 
estate, and vests it in the court, for the purposes of distribu- 
tion.^ In the language of the court in William'' s Case just 
cited, " a decree for a sale to effect a partition, or to pay debts, 
virtually takes possession ot the estate, and vests it in the 
court for the pui"poses of distribution." 

§ 30. Judicial sales properly speaking occur only in pro- 
ceedings wholy or partly in rem.* In this respect, they are 
widely contradistinguished from execution sales, at law, where 
tlie judgment is exclusively i7i 2ys'>'sona'm, and wherein the 
".ale is that of the officer and not that of the court. 

§ 31. Some judicial sales are in proceedings purely m 7'e7n. 

' Myers «. MoDougal, 47 111. 278, 280; McCoy v. Morrow, 11 111. 519. 

= McCoy e. Morrow, 18 111. 519. 

" William's Case, 3 Bland. 215 ; Beauregard v. Now Orleans, 18 How. 
497, 503. 

* Grignon's Lessee «. Aster, 2 How. 338 ; Beauregard v. New Orleans, IS 
riow 497, 502, 503; Florintine v. Barton, 2 Wall. 210, 210. 



THE NATURE 01? JUDICIAL SALES. 17 

Others are in proceedings partly m rem and partly in per- 
sonam. In either case, the order, or decree of sale, is in rem; 
it is against the property itself. 



II. Judicial Sales in Peoceedings Purely In Eem. 

§ 32. Proceedings purely in rem are where the conrt in its 
plenary power of the law, based on legislative will and the 
authority of the government, lays hold of and acts directly 
on the property itself, and transfers its ownership to the pur- 
chaser, by a title paramount to that of the owner, and "with- 
out regard to the persons who may have an interest in it." i 
Such proceedings are not by virtue of any contract of the 
owner, express or implied, but " are analogous to proceedings 
in admiralty," and "all the world are parties."^ "The estate 
j)asses to the purchaser by operation of law."^ 

§ 33. The purchaser, it is said, claims not their title, but 
one paramount.* The paramount right of the government 
to seize or lay hold of the property of decedents and distribute 
it in kind, or else, if that be impracticable by way of parti- 
tion, then to sell the same and distribute the proceeds. Or by 
a still more stringent measure, if need be, to sell the same for 
payment of the ancestor's debts and distribute the proceeds to 
the extent of the debts among the creditors, to satisfy claims 
of a higher or paramount grade in law, than the claim of the 
heirs. In the case cited from Alabama, Satcher v. Satclier,'^ 
the Supreme Court of that State use the following language in 
reference to sales in probate: "It is the settled doctrine in 
the decisions of this court, that the proceeding before the 

' Grignon's Lessee v. Astor, 3 How. 338 ; Bofil v. Kslier, 3 Rich. Eq. 1 ; 
Slieklou i>. Newton, 3 Ohio (N. S.) 494; Beauregard v. New Orleans, 18 
How. 497, 503 ; Satcher v. Satcher, 41 Ala. 36 ; Florintine ». Barton, 3 Wall. 
210. 

= Ibid. 

3 McPhorson s. Cunliff, 11 S. & E. 438 : Grignon's Lessee v. Astor, 3 How. 
838 ; 3 Bouvier, 131, 133. 

^ Moore -u. Shultz, 13 Penn. St. 103 ; Grignon's Lessee v. Astor, 3 How, 
319 ; Beauregard v. New Orleans, 18 How. 503. 

" 41 Ala. 30. 
2 
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probate court, for the sale of lands of a decedent, is in rem; 
that the jurisdiction of the court attaches upon a petition set- 
ting forth a statutory ground of sale; and that the order of sale 
is not void, although the proceedings may aboimd in errors, it 
the petition contain the above stated jurisdictional allega. 
tions." 

And in the same case, the doctrine is still more definitely 
asserted so as to expressly negative the necessity of notice or 
jurisdiction of the persons in interest, and say that " The 
proceedings in the probate court for the sale of decedent's 
lands is held, by a long chain of decisions not now to be ques- 
tioned, to be in rem; and therefore the validity of the orders 
can never depend upon the fact that the court has acquired 
jurisdiction of the persons of the parties. Tlie requisition 
of notice is just as plainly and as positively made in the act of 
1822, as as under any subsequent law. Under the act of 1822 
the order of sale was not void on account of want of notice. 
It was so settled by the decisions of this court. We cannot 
decide to the contrary unless we disregard the doctrine of stare 
decisis and overturn decisions which constitute a rule of prop- 
erty under which millions of dollars worth of land are probably 
held."i 

And in Wym,cm v. Campbell,^ a still earlier decision of the 
same court, it is holden that " the proceeding of the orphans' 
court is in rem, against the estate of the intestate, and not in 
personam. The order by that court for the sale of real estate, 
so far as the question of jurisdiction is concerned, may well be 
compared to the condemnation of goods by a court of ex- 
chequer, where jurisdiction attaches upon a seizure — it merely 
professes to divest the title of the ancestor without affecting 
the persons or other property of the heirs." 

§ 34. The courts of Alabama thus very clearly recognize 
the paramount right of the government to act upon the title 

' Satclier v. Satclier, 41 Ala. 26, 39; King d. Kent, 29 Ala. 543; Matlieson 
V. Hearin, 29 Ala. 210; Field v. Goldsby, 28 Ala. 218; Wymau v. Campbell, 
Porter, 219; McPherson v. Cunlilf, 11 8. & R. 430; Liglitfoot «. Lewis, 1 
Ala. 479. 

' Porter, 219, 232; Lyncli v. Baxter, 4 Texas, 431. 
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of tlie ancestor to tlio postponement of the heir. In such 
cases there are no adverse parties litigant. The rights of those 
previously interested in the property are transferred from the 
property to the fund produced by the sale.i This is by the 
same right and power tliat enables the government to regulate 
descents, make distribution of estates, make partition, and to 
sell such property as is not divisable in kind; or may not be 
so distributed if personal. 

§ 35. Such is the power of the government and courts in 
this respect, that the judicial arm reaches every possible inter- 
est. The rights of " unborn remainder men " and of persons 
"wlio are not before" the court, "maybe concluded;" the 
court " acts upon the property " and the rights of parties in 
interest, as before stated, are " transferred from the property 
to the fund." Such is the ruling and the language of the 
court in Bofil v. Fislier and kindred class of cases. In the 
case of Bofils the court say: " To say that the court could not 
imder circumstances like these, convey away the fee, would be 
to assert a doctrine that would render conditional limitations 
and contingent remainders an intolerable evil to a growing 
and prosperous community." 

§ 36. By such proceedings and sales, in probate, to pay a 
decedent's debts, where jurisdiction has attached, the pur- 
chaser, in some of the states, holds the lands freed from all 
liens and claims, save dower, in the resulting interest of 
decedent's heirs in the dower lands, and except such liens as 
are of such a character that the amount thereof cannot be 
rendered certain (as for instance, to suppose a case, a life an- 
nuity) so that tlie same may be paid off out of the proceeds 
of sale. 2 

§ 37. In probate sales to pay debts, this rule of paramount 

Bofil ». Fislier, 3 Rich. Eq. 1 ; Miller's Exrs. ». Greenbaum, 11 Ohio 
6i. 486 ; Moore «. Shultz, 13 Penn. St. 98 ; McPhcrsou v. Cunliff, 11 S. & K. 
f30. 

''Moore «. Sliultz, 13 Penn. St. 103, 103; Grigiion's Lessee e. Astor, 2 
How. 338; West v. Townsend, 13 Ind. 434; Western Penn. R. R. Co. 'o. 
Johnson, 59 Penn. St. 290, 394. In this last case the court say : " It is a 
familiar principle that a judicial sale extinguishes liens, not estates or 
interests of third persons." Cadruns o. Jackson, 53 Penn. St. 395. 



20 JUDICIAL AND EXECUTION SALES. 

right ill tlie court extends to creditors and heirs only, and not 
to adverse claimants of title otherwise than through the 
heirs. 1 

§ 38. Tliough this plenary power of the proper court, over 
the real estate of a deceased debtor, may seem unwarranted 
and anomalous at the first view, yet is not more so than is the 
power which the law gives tlie administrator or executor over 
the personal effects, which he may sell and dispose of, for the 
payment of debts without regard to the heirs, who are, never- 
theless, in either ease, entitled to the property if there be no 
debts or it be not sold in the course of administration. 

We are not unmindful that the personality is said to vest in 
the executor or administrator. But not unconditionally; only 
for a purpose; and qxuere as to the administrator? For, if so, 
must it rest in abeyance until his appointment? His title is 
more in the nature of authority to collect, preserve, and if 
need be, or the law require it, to sell. All which is without 
any notice to the heirs and is by force of the same law and 
law-making authority that decides who shall be heirs. 

The power to confer heirship implies power also to define 
the terms on which it shall be conferred. 

§ 39. The doctrine laid down in Pennsylvania, that judicial 
sales discharge all liens susceptible of being ascertained to a 
certainty, is not to be understood as assuming to vacate or 
destroy, but rather to discliarge the same out of the proceeds 
of sale according to priority so as to close the title to the 
purchaser. 2 And sales made in proceedings for partition 
being in their nature judicial sales, have the same effect.* 

' Shields v. Ashley, 16 Mo. 471. 

2 Girarcl Life Ins. Co. «. Farmers' & Mechanics' Bank, 57 Penu. St. 388, 
39G, and see Miller's Exrs. c. Greenbaum, 11 Ohio St. 436. 

3 Girard Life Ins. Co. •«. Farmers' & Mechanics' Bank, 57 Penn. St. 388, 
396,397. In this case the court say on this subject: "We come then to 
the more general question, -whether a sale in partition by ■writ discharges 
the lien of a mortgage on the undivided interest of one of the parties. A 
sale in partition is always for the purpose of enabling division. It is 
authorized only -when it has been determined that the land, -which is its 
subject, cannot be divided according to the command of the -writ 'without 
prejudice to, or spoiling the -n'hole.' When that appears, the la-w directs 
a sale in order to convert that -n-hioh is impartible into an equivalent thp.t 
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Hence, the court held in the case of the Girard Life Ins. Co. 
that the sale in partition under the statute, though the statute 
makes no provision to such effect, discharged a prior mortgage 
lieu upon the partitioned premises. i 

is capable of distribution. Such, a sale is eminently judicial — morei strictly 
so than is a sale by a slierilt unaer an execution, it is made under an 
order of the court; its subject is in the hands of the court, and the pro- 
ceeds are necessarily brought into court for distribution. The act of 1799 
requires that the moneys or securities realized from the sale ' shall be 
brought into court,' to be distributed. The whole proceeding is more 
directly the act of the court than is any other sheriff's sale, where the 
officer acts under instructions of the attorney, and where lie may and often 
does distribute the purchase money of the property sold, without any 
supervision or direction of the court. That Orphans' Court sales in parti- 
tion are judicial sales, was decided in Sacket f. Twining, 6 Harris, 202, 
and recognized in Jacob's Appeal, 11 Harris, 477. I am not aware that it 
lias been directly decided whetlier a sale in partition by writ in a common 
law court, is judicial or not, though Allen v. Gault, 3 Casey, 473, substan- 
tially rules that it is. But without any positive determination, it is impos 
sible to doubt that it is to be so regarded. It certainly has- everything 
which in other cases is regarded necessary to make a sale judicial, and it 
is even less under private control than almost any other which is confess- 
edly such. Next it is to be observed that judicial sales in this state 
discharge all liens. This is a rule of almost universal apijlication. There 
are, indeed, some exceptions to it, created by express statutory enactment, 
and others growing out of the peculiar character of the lien or encum- 
brance; but it has long been regarded as sound policy that property 
purchased at a judicial sale should pass into the hands of the purchaser 
clear of all mere liens. Exceptions to the rule are allowed only from 
necessity. If property be thus sold, the chances are greatly increased that 
it will bring its full value, thus benefiting alike the owners and lien 
creditors. Sales in partition have never been recognized as exceptional, 
and it is not easy to discover any reason why they should be. In them it 
is as much for the interest of the owners of the land and for holders of 
liens upon it, or parts of it, that purchasers shall not be compelled to look 
after incumbrances, as it is in any other judicial sale. And incumbrancers 
have the same notice that is given to them in ordinary cases of sales 
under a venditioni exponas. They have no reason to complain, therefore, 
if their liens be discharged from the land, and attached to its full equiva- 
lent the proceeds of the sale. Surely a sale in partition should not be 
taken out of the general rule which regulates judicial sales and their con- 
sequences without some controlling reason. Exceptions are not to be 
multiplied unnecessarily." 

' Girard Life Ins. Co. v. Farmers' & Mechanics' Bank, 57 Penn. St. 
388. The court, in this ease, quoting the language in Williard v. Norris, 
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§ 40. In Illinois it is liolden that a proceeding on fieri 
facias to foreclose a mortgage under the statute, is a proceed- 
ing in rem and not in personam. 

In such case the practice is for the court to find the amount 
due against the defendant and order a sale of the mortgaged 
premises on special execution.' The sale, however, is none the 
less a judicial sale, for the judgment and writ name the prop- 
erty to be sold, and the condemnation of the property is by 
judgment in rem, although personal judgment is some times 
also ffiven ao'ainst the defendant. 



III. Jlt)icial Sales in Pboceedlxgs Paetly In Hem, and 
PjUetly In Personam. 

§ 41. Judicial sales, in proceedings partly in rem and partly 
in personam, are where the proceedings are of a mixed nature, 
being directly against the property and also, personal against 
the owner, as iu proceedings to foreclose deeds of mortgage 
by judicial sale.^ In such cases, there is proceed ure in rem 
against the property, and at the same time personal process 
airainst the mortgao'or to briu": him as defendant into court. 

1 Eawle, G4, that " nothing could more clearly show how notorious is the 
rule that in every judicial sale in Pennsylvania the land goes to the pur- 
chaser clear of all judgments and mortgages, and that out of the purchase 
money the sheriff, at his own risk, is to pay off all these liens, according 
to their priorif}', in so much that, though the act of assembly about parti- 
tions makes no mention of liens, yet by analogy drawn from the notorious 
usage of the commonwealth, an allowance was adjudged to the sheriff for 
the fees paid for search as of judgments and mortgages, the owners of 
wliich might afterwards call upon him for the money." The court add : 
"For these reasons we hold that a sale made in partition by writ under 
act of 1799 does discharge the lien of judgments and mortgages upon the 
land sold, having the ordinary effect of other judicial sales." Girard 
Life Ins. Co. u. Farmers' & Mechanics' Bank, 57 Penn. St. 39G, 397. But 
a different rule in regard to incumbrances seems to prevail in Illinois. In 
McConnel «. Smith, 39 111. 289, it is said that, "As a general rule, subject 
it may be to some exceptions, a purchaser, at an administrator's sale, 
acquires it (the property) with all the incumbrances to which it is liable." 

" Williams ». Ives, 49 111. 513. 

' Kershaw ». Thompson, 4 John. Ch. C09 ; Downing d. Palmeteer, 1 Men. 64. 
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A decree in tliis class of eases and sale thereon only confers 
title as against tlie parties to the suit. ^ 

§ 42. The decree of foreclosure and sale is partly in rem, 
being directly against the property;^ whilst so much of it as 
bars the right of redemption is in personam, divesting the 
defendant, as it docs, of the personal right to redeem. The 
proceeding is predicated upon the defendant's contract of 
indebtedness and mortgage, and not upon the plenary power 
of the court over the subject matter, irrespective of the parties 
in interest. Yet the sale is none the less a judicial sale, and 
the sale of the court. Tlie deed, where the record of the mort- 
gage is regular, relates back and confers title by relation to 
the date of the mortgage as against intervening claims. 

§ 43. In some of these cases, for instance when the defend- 
ant is not found, but is brought in by publication, the pro- 
ceedings assume very nearly the features of those which are 
purely ??2- rem. But there is still a difference; for the debt 
and mortgage deed exist in contract and are no less the basis 
of the proceeding than they are when the defendant is brought 
personally into court. 

§ 44. The judicial sale involved in the case of Ilinnewta 
Co. V. St. Paul, post, referred to was conducted by the United 
States marshal, but not by virtue of his powers of ofBce under 
the law. It was no less judicial as made by him than it would 
have been if made under direction of a master. The court 
ordering the sale clothed him, in virtue of the order, with a 
master's powers in that particular. In considering the case 
of Minnesota Co. v. St. Paul, the United States Supreme Court, 
speaking of the marshal's appointment, say that he was 
"directed to make the sale instead of a master commissioner;" 
and that the sale sq made " was confirmed by the order of the 
district court." Yet as more and other property was sold than 
Avas included in the decree, the court held the sale of that part 
which was not included in the decree invalvid notwithstand- 
ing its confirmation. The Sujireme Co\irt attribute the con- 

' Ilaincs v. Beach, 3 John. Ch. 459. 

'' Kershaw ». Thompson, 4 John. Ch. 600. 
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firmation, as to the excess, to an oversiglit, and do not decide 
positively as to the power of a court to confirm in such a sale, 
with knowledge of the departure from the decree, but remark 
that " cases in this (Supreme) court would seem to decide that 
it cannot,! and they refer to Shriver v. Jyynn^ and Gray v. 
Brignardello.^ 

§ 45. The sale then which was here brought in question 
was clearly a judicial sale, though made by the same person 
who exercised the office of marshal, or if preferred by the 
marshal, for it were competent for the court to so designate 
and appoint him. This sale is regarded by the Supreme Court 
of the United States as judicial, wherein they liken it to a 
" master's sale " in this, " that a purchaser or bidder at a mas- 
ter's sale " subjects himself " quod hoe to the jurisdiction of 
the court," and that therefore the purchasers were estopped to 
deny being within the jurisdiction of the court as parties in 
litigation in the case.* 

" Minnesota Co. v. St. Paul, 2 Wall. 640, 641. And in Gaines v. New 
Orleans, 6 Wall. 714, the Supreme Court of tlie United States hold that a 
probate court " could not hy a subsequent order give validity to sales made 
by executors which were null and void by the law of the state when they 
were made." 

•> 3 How. 43. 

» 1 Wall. 637. 

" Minnesota Co. «. St. Paul, 3 Wall. 684. 



CHAPTER II. 

THE NATURE OP EXECUTION SALES 

I. They aub MrKiSTEMAL Sales. 

II. The Officer SELLtNG is, in Law, the Attorney of the Execu- 
tion Debtor. 

III. There is No "Warranty. The Eulb caveat emptor Applies. 

I V. They arb Within the Statute of Frauds. 

v. Effects of Subsequent Reversal of Judgments, or Quasiiiko 
the Execution. 

I. TnET AEE MlNISTEEIAL SaLES. 

§ 46. In making ordinary execution sales, simply by virtno 
of his office, tlie sheriff or marshal acts as the ministerial 
officer of the law, not as the organ of the court. He is not 
its instniment or agent, as in judicial sales, and the court is 
not the vendor. His authority to sell rests on the law and on 
the wiit, and does not, as in judicial sales, emanate from the 
court. The functions of the court terminate at the rendition 
of the judgment, except where confirmation of the sale is the. 
practice. The court does not direct what shall be levied or 
sold, or how the sale shall be made. The law is the officer's 
only guide. ^ 

§47. Tills very principle was distinctly avowed by the 
Supreme Court of the United States — Daotel, Justice — in 
Griffin V. Thompson,^ in reference to which that court charac- 
terize the marshal's functions in enforcing an execution, at law 
in the following terms: In reference to his powers and duties 
the court say that he is the " officer of the law, and is bound 
to falfil the behests of the law; and this, too, without special 

• Bac. Att. Sheriff, M. ; Foreman v. Hunt, 3 Dana, (Ky.) 614, 631 ; Gant- 
ley's Lessee ■». Ewing, 3 How. 714; Todd «. Philliower, 4 Zabr. 706 ; Mc- 
Knight V. Gordon, 13 Rich. Eq. (S. C.) 223; South v. Maryland, 18 How 
396, 403; Armis v. Smith, 10 Pet. 309, 313; Griffin v. Thompson, 3 How. 
256, 257. 

» 3 How. 256, 257. 

(25) 
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instruction or admonition from any person." Unlike a mastei 
or commissioner, selling on decree in cliancery, tlie law is liis 
guide; wMlst the master or commissioner are subject to tlie 
guidance and tlie order of the court. In tlie language of tlie 
learned Justice Eedfield, "It is plain then that a sheriff's sale 
is not a judicial sale. If it were, no action could be brought 
against the sheriff for selling upon execution property not 
belonsjing' to the debtor." ^ 

§ 48. There are exceptions to this rule, some of which may 
be stated. Wlien by the law the sale is required to bo reported 
to the court for confirmation, and is only binding when con- 
firmed by the court, in such cases sheriff's sales, on ordinary 
execution, partake of the nature of judicial sales; for the 
act of confirmation is a judicial act, and is spread upon the 
records. This distinction, to-wit: the necessity of confu-mation, 
is the line drawn by Mr. Justices Stoey and Baldwin on the cir- 
cuit, and Geiee delivering the opinion of the Supreme Court 
of the United States, as contra-distinguishing judicial from 
execution sales. ^ 

§ 49. Another exception to the rule first above stated is, in 
mixed cases of law and equity; in which special executions 
issue under the statute, partly partaking of the nature of an 
execution at law and of an order of sale in chancery. Here 
the precise character of the sale depends upon the special 
features of each case. It may be judicial, and it may be min- 
isterial, as either feature predominates; and it may partake of 
tlie qualities of each in some respects. 

§ 50. In ordinary execution sales, the court neither order 
the execution nor the sale. There are, however, special instances 
when ordinary writs of execution are ordered by the court, as 
when there is satisfaction wrongfully entered of a judgment, 
or returned of an execution, satisfaction will be set aside and 
an alias ^w•\t of execution will be ordered; but when issued, it 
is none the less, a mere ordinary execution, and on it the 
sheriff sells under the power of the law. 

■ Griffith 7). FoTvler, 18 Vt. 394. 

^Thompson?). Philips, 1 Bald. C. C. 304; Arnold v. Smith, 5 Mason, C. 
C. 414, 420, 431 ; Griffith v. Bogart, 18 How. 158. 
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§51. The exercise of tliis power, liowevcr, is invoked by 
the writ of execution. The act of selling is ministerial. ^ The 
officer selling is for that purpose constituted by law the agent 
and attorney of the execution defendant ;2 and is not, as in 
judicial sales, the agent or instrument of the court.''' 

§ 52. The title under sheriff sale passes to the purchasers, as 
a general rule, without the express sanction or confirmation of 
the court,* which possesses only the negative power of setting 
aside the sale for cause. To this, however, there are exceptions 
in several of the States, where, by law, confirmation is required. ^ 

§ 53. In the latter class of cases the sale, by the judicial 
act of confirmation, becomes in some respects a judicial sale, 
and as such is characterized by Justice Baldwin, in Thompson 
V. Philips, a case which arose under the laws of Pennsylvania, 
and where by the courts in other Pennsylvania cases the prac- 
tice is to confirm in open court at the time of the acknowledg- 
ment of the deed. In that case the court say: "In this State 
the reception of an acknowledgment of a sheriff's deed is a 
judicial act, in the nature of a judgement of confirmation of 
all the acts preceding the sale, curing all defects in the process 
or its execution, which the court has power to act upon." " 
"When the acknowledgment is thus taken and the deed or sale 
confirmed, then, in contemplation of law, everything which 
has been done is considered as done by the order or under the 
sanction of the court.'' 

' Bac. Abt. title Sheriff, M. G89, 001 ; Todd v. Pliilliowcr, 4 Zabr. Qs. J.) 790. 

° Cooper's Lessee v. Galbraitli, 3 Wash. C. C. 540, 550 ; Swortwell «. Mar- 
tin, 10 Iowa, 519. 

= Foreman «. Hunt, 3 Dana, 033 ; McKniglit «. Gordon, 13 Eicb. Eq. 
(S. C.) 222. 

^Foreman v. Hunt, 3 Dana, 014, 021, 022. 

'^ Curtis 11. Norton, 1 Ham. 278 ; Thompson v. Philips, 1 Bald. C. C. 240, 
272; McBain v. McBain, 15 Ohio St. 337. 

« Thompson v. Philips, 1 Bald. C. C. 273 ; Smith v. Simpson, 00 Penn. St. 
109 ; McBain «. McBain, 15 Ohio St. 387. 

' Thompson «. Philips, 1 Bald. C. C. 272 ; Voorhees «. The U. S. Bank, 
10 Pet. 472, 476; McBain v. McBain, 15 Ohio St. 337; Woods u. Lane, 
3 S. and Rawlc, 54, 55. 
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II. The Officee Seli.es'g is, in Law, the Attoekey of the 
Execution Debtoe. 

§ 5-i The sheriji' or other officer making the sale is empow- 
ered by law to convey by deed to the purchaser, under an 
execution, all the right, title, interest and estate of the defend- 
ant, as fuUy (but not to warrant) as the defendant himself, or 
an attorney empowered for that purpose by Mm, could do. The 
officer, in fact, acts as sucli attorney or agent, appointed for 
that purpose by law. 

§55. The purchase money is applied to the use of the 
defendant in the discharge of his debt; between him and the 
purchaser the law raises a contract, in like manner as if the 
conveyance (without warranty) had been made by himself,' 
We have chosen in most of the above to appropriate the very 
language of that great Jurist, Justice "Washington. 

§56. In Cooper's Lessee v.GaZbraitli,^ Justice Washington 
says : " Tlie sheriff is empowered by law to convey by deed to the 
purchaser, under execution, all the right, title, interest and 
estate of the defendant, as fully as the defendant himself, or an 
attorney empowered for that purpose by Mm could have done. 
The officer, in fact, acts as such attorney, appointed for that 
pui-pose by law." 

And the same doctrine is held in South Carolina. In Massey 
V. Thompson,^ Justice Colcock said: " The defendant ought 
not to be permitted to oppose the title of a purchaser. The 
sheriff's deed is his. He has received the consideration. It 
has been applied to the payment of his debts. He should be 
estopped." The doctrine is again reasserted by Justice Inglis, 
in MoKnight v. Gordon^ 

' Cooper's Lessee v. (Jalbraith, 3 Wash. C. C. 546, 550 ; Swortzell v. Mar- 
tin, 16 Iowa, 519; Conway «. Kolte, 11 Mo. 74; McBJQight ii. Gordon, 13 
Eich. Eq. (S. C.) 222; Kilgore v. Pedon, 1 Strol). Eq. 19 

= 3 Wash. C. C. 550. 

= 2 K. & McCord. 105. 

' 13 Rich. Eq. 233, 339. 
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III. TiiEEE IS ISTo Implied "Wai^eantt. Tiee Hule of Caveat 
Emptor Applies. 

§ 57. In making a sale under execution tlie slieriff or otlier 
public oiBcer professes to sell only the interest or estate of the 
judgment debtor in the premises. 

He is not bound to convey with a warranty; neither does 
the law imply one: The rule of caveat emptor applies. Let 
the buyer beware of the title for which he bids, i 

§ 68. The purchaser acquires only the title of the execution 
defendant as it existed at the date of the judgment, if such 
judgment is a lien upon the premises sold;^ and if not a lien, 
then from the date of the levy of the execution;* but if suit is 
by attachment, then the purchaser takes title from the date of the 
levy, or as in attachments, delivery of writ,* or as in some of the 
states from the test, and in others from the delivery of the writ.^ 

If the officer convey with warranty, he binds himself thereby, 
personally, and no one else.^ 

§ 59. Purchasers at execution sales cannot, when there is no 
fraud, CKCuse themselves from paying the amount of tlie pur- 
chase money, nor avoid their bid by showing that the judg- 
ment debtor had no title to the property sold, or that his title 
tliereto was defective. 

The maxim caveat emptor applies in all its strictness. There 
is no warranty. Tlie officer sells only the title of the debtor.' 

" Hammersmith «. Espy, 19 Iowa, 444, 44G ; Dean «. Morris, 4 g! Green, 
313 ; Ritter ii. Henshaw, 7 Iowa, 97, 100 ; Avant d. Reed, 3 Stew. 488 ; 
Philips B. Johnson, 14 B. Mon. (Ky.) 173; Harth «. Gibbes, 3 Rich. 31G; 
Reed's Appeal, 13 Penn. St. (1 Harris, 476); Rockwell «. Allen, 8 
]McLean, 357 ; Creps ■». Baird, 3 Ohio St. 377 ; Lang ». Waring, 35 Ala. 
025 ; Coyne «. Souther, 61 Penn. St. 457. 

' Smith V. Allen, 1 Blaokf. 23; Bac. Abt. title Execution, 735; Millers. 
Finn, 1 Neb. 355. 

« Boyd «. Longworth, 11 Ohio, 335. 

' Shirk V. "Wilson, 13 Ind. 139. 

<• McLain v. Upchurch, 3 Murph. 353 ; Lewis s. Smith, 3 S. & R. 157. 

<• Rockwell «. Allen, 3 McLean, 357; The Monte Allegro, 9 Wheat, GIG. 

' Camden v. Logan, 8 Iowa, 434 ; Dean v. Morris, 4 G. Greene, 313 ; Dean 
V. Frazifer, 8 Blackf. 433 ; Rogers v. Smith, 3 Carter (Ind.) 530 ; Engleman 
V. Clark, 4 Scam. 480. 
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§ 60. Sucli sales are none tlie less sheriff's sales if the 
officer, at the instance of the plaintiff and defendant in execu- 
tion, sells on a credit; and therefore the collection of a note 
given for such purchase money cannot be evaded by reason of 
failure of title. ^ 

IV. They abe within the Statute of Fkauds. 

§ 61. Execution sales, in the absence of any memorandum 
of the officer selling, are considered within the statute of 
frauds. 2 The case here cited arose in Maryland, where no 
formal deed is made by tlie sheriff, but the return of the 
sheriff constitutes the purchaser's muniment of title. The 
same rule, however, prevails in reference . to the statute of 
frauds where deeds are executed by the sheriff. 

§ 62. Such sales by the sheriff are made under the law and 
not under direction of the court, and not being sales of the 
court as are judicial sales strictly such, they are within the 
statute. But the judicial sale, being a sale in court, the buyer 
becomes a party to the case and is in court, and the court will 
not allow its own proceedings to be repudiated under the 
statute. 

V. Effect of Eeveesal of Judgment. 

§ 63. Sales made under process issued, or irregular or 
erroneous judgments, are not affected by the subsequent re- 
versal of such judgments for mere error or irregularity. ^ But 
the contrary is the settled doctrine, where the reversal is for 
want of jurisdiction to render judgment. Sales in the latter 

' Killgoro V. Pedan, 1 Strobt. 18. 

'^ 4 Kent, Com. 434; Remington ■». Lintliicum, 14 Pet. 84; Hart «. Rec- 
tor, 13 Mo. 497 ; Chapman v. Harwood, 8 Blackf. 82 ; Hadden ii. Johnson, 
7 Ind. 394; Barney v. Patterson, 6 Har. & J. 182. 

' Williams i). Cummins, 4 J. J. Marsli, 637 ; Barney •». Patterson, 6 Har. 
«& J. 182; Reardon •». Searcoy, 3 Bibt). 202; Coleman d. Ti'abine, 3 Bibb. 
518; Sneed v. Reardon, 1 A. K. Marsli, 317; Estes v. Booth, 20 Ark. 583; 
Bank of U. S. i). Bank of Washington, G Pet. 8; Ponder i). Moseley, 3 Fla. 
211 ; McLogan v. Brown, 11 111. 519 ; Herrick «. Graves, IG Wis. 157 ; Stin- 
Bon V. Ross, 51 Maine, 556 ; Cox «. Nelson, 1 Mon. 94, 
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class of cases are void ah initio. There can be no valid sale 
without a valid writ, and no writ is valid as an execution that 
is based on a void judgment. ^ 

§ 64. Against mere irregularities, it is the policy of the 
law to sustain execution sales, as against the judgment debtor. 

§ 65. In Indiana, when the execution plaintiff is purchaser 
at an execution sale, and the judgment is thereafter reversed, 
the sale is void under the statute ;2 and so likewise if the 
judgment be reversed only in part; as for costs, when the sale 
is m.ade for both debt and costs. ^ 

§ 66. In Ohio, under the appraisement law of 1841, sales 
at law on execution are required to be confirmed by the court. 
It is there holden that when the execution plaintiff is pur- 
chaser and has not conveyed the property away to a bona fide 
purchaser by the reversal of the order of confirmation, the 
sale becomes a "nTiUity" and the title is "divested" out of 
such execution purchaser.* 

§ 67. It is further held by the Iowa court, in Twogood v. 
FrcmJdin,^ that the effect of the reversal is to avoid the sale 
and defeat the title in the hands of such execution purchaser, 
so buying with notice of appeal, and also the title of his 
grantee, who takes by purchase, imder him, with knowledge, 
after the reversal of the judgment. 

The latter result follows as a matter of course, as a grantor 
can confer on one having like notice with himself no better 
title than he himself has. 

§ 68. In Iowa, it is provided by statute that bona fide ex- 
ecution purchasers of property, under a judgment that is 
subsequently reversed, shall not be affected in their title by 
such reversal.^ 

The courts of that state hold, however, that where an appeal 
is taken from a judgment, although there be no supersedeas 

" Abbe D. y/ood, 8 Mass. 79. 

= Hutcbens o. Doe, 3 Ind. 538 ; Doe ». Crocker, 3 Carter, 575. 

^ Hutcbens-o. Doe, 3 Ind. 538. 

*■ McBain v. McBain, 16 Obio S. 337, 340. 

5 37 Iowa, 239. 

« Revision of 18G0, Sec. 8541. 
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Dona given, ana tno piainnif takes exccutiuu ana purcnascs 
thereon pending the appeal, that such execution purchaser is 
not, in reference to such a transaction, a bona fide purchaser; 
that he is not within the provisions of said section 3541 of 
the Eevision, and that his grantee buying after reversal is in 
a like condition. ^ 

' Twogood !). Franklin, 37 loTva, 239. 
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CIIAPTEE III 

JURISDICTION OF THE COURT ORDERING THE SALE. 

I. The Jueisdictio:s" is Local. 
II. Jdeisdiction is Power to Hear and Determine. 

III. There Must be Jurisdiction of the Subject Hatter and ov 

THE Particular Case. 

IV. Title Passes by Operation of Law. 

I. The Jueisdiotion is Local. 

§09. Jurisdiction of real property can only be obtained by 
the tribunal of tlio country wherein the property is situated. 
Lands lying in one state cannot be reached or sold under an 
order, license, or decree, of a court of another and different 
state. The jurisdiction is local. The lex loci rei sites gov- 
erns. 1 

II. It is Powke to IIeae and DETEEanNis a Cause. 

§ 70. Jurisdiction in the court is power to " hear and 
determine" the particular cause involved. ^ If this power to 

■ Watts 11. Waddle, Pet. 400 ; Stoiy, Conflict of Laws, Sees. 19, 20, 538, 
543 ; Nowler d. Coit, 1 Ham. 519 ; Brown 13. Edson, 23 Vt. 485 ; Bx parte 
Read, 2 Sneed (Tonn.) 375; Rogers u. McLain, 31 Barb. 304; Tardy v. 
Jlorgan, 3 McLean, 358 ; McCormack b. Sullivan, 10 Wheat. 192 ; Wilkin- 
son B. Leland, 2 Pet. G27, G55 ; Price v. Johnson, 10 Ohio, St, 390 ; Blake 
V. Davis, 20 Ohio, 231 ; Lattinger «. R. R. Co. 43 Mo. 105. 

^ United States v. Arredondo, 6 Pet. 709 ; Grignon's Lessee v. Astor, 3 

How. 338; Beauregard 11. New Orleans, 18 How. 503, 503; Wilder v. City 

of Chicago, 2G 111. 179, 183; Shelden v. Newton, 3 Ohio St. 494; Smiley 

V. Sampson, 1 Neh. 5G, 70, In Grignon's Lessee v. Astor, the United States 

3 (38) 
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hear and determine the particular case docs not exist in the 
court in point of law, then there can be no jurisdiction of the 
case. 

If it does exist, then to confer actual jurisdiction of the 
particular case, or subject matter thereof, the jurisdictional 
power of the court must be invoked or brought into action, by 
such measures and in such manner as is required by the local 
law of the tribunal. When this is done, it is then coram judi- 
cis. If this be not done, there is, at least, error, if not wan* 
of validity in the proceedings. 

§ 71. The manner of conferring actual jurisdiction of the 
particular case is variously modified and regulated by the 

Supreme Court say : " The power to liear and determine a cause is juris- 
diction ; if the petitioner presents such a case in his petition, that on a 
demurrer the court would render a judgment in his favor, it is an un- 
doubted case of jurisdiction; whether on an answer denying and puttim; 
in issue the allegations of the petition, the petitioner makes out his case, 
is the exercise of jurisdiction conferred by the filing a petition containing 
all the requisites, and in the manner required by law. 6 Pet. 709. Any 
movement by a court is necessarily the exercise of jurisdiction. So to 
exercise any judicial power over the subject Blatter and the parties, the 
question is, wliether, on the case before the court, their action is judicial, 
or extra judicial, with or without the authority of law, to render a judg- 
ment or decree upon the rights of the litigant parties. If the law confers 
the power to render a judgment or decree, then the court has jurisdiction 
what shall be adjudged or decreed between the parties, and with which is 
the right of the case, is judicial action by hearing and determining it. 
13 Pet. 718; 3 Pet. 205. It is a case of judicial cognizance and the pro- 
ceedings are judicial. 12 Pet. 623. This is the line which denotes juris- 
diction and its exercise. In cases in peraoTw/m, where there are adverse 
parties, the court must have power over the subject matter and the parties ; 
but oh a proceeding to sell the real estate of an indebted intestate there 
are no adversary parties, the proceeding is in rem, the administrator 
represents the land, 11 S. & R. 432 ; they are analogous to proceedings in 
the admiralty, where the only question of jurisdiction is the power of tlie 
court over the thing, the subject matter before them, without regard to 
the persons who may have an interest in it ; all the world are parties. In 
the orphans' court and all courts who have power to sell the estates of 
intestates, their action operates on the estate, not on the heirs of the intcs 
tate ; a purchaser claims not their title, but one paramount. 11 8. & R 
426. The estate passes to him by operation of law. 11 S. & R. 428. The 
sale is a proceeding in rem, to which all claiming under the intestate are 
parties, 11 S. & R. 429, which directs the title of the deceased. 11 8. & R. 
430." 
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enactments of the different states in regard to notice and mat- 
ters of practice, and whicli sliould severally be conformed to as 
necessary to give validity to the proceedings. To effect this 
the petition or plaint must be such as is sustainable on de- 
murrer. 1 

§ 72. But although such conformity, as to notice and other 
matters of practice, may not appear to have existed from the 
record itself, yet if jurisdiction of the particular cause fully 
attached by such petition as is sustainable on demurrer, then 
the existence of notice and other incidental requirements Avill 
be inferred after judgment or decree; and the question in regard 
to the same will not be open to collateral inquiry. Tlie record, 
including the presumptions in law, so arising therefrom, will 
be received, on collateral inquiry, as verity. ^ 

' Morse v. Goold, 11 N. Y. 281 ; Jackson v. Babcock, 16 N. Y. 246 ; Gib- 
son u. Roll, 30 III. 172 ; Johnson «. Johnson, 30 111. 215; United States v. 
Arredondo, 6 Pet. 709 ; Roddick b. The Bank, 27 111. 147; Alabama Confer- 
ence V. Price's Exrs. 42 Ala. 49; Griguon's Lessee v. Astor, 2 How. 338; 
Goudy v. Hall, 30 111. 109 ; Whiting v. Porter, 33 111. 445 ; Mason v. Mes- 
senger, 17 Iowa, 268 ; Smily c. Sampson, 1 Neb. 56, 70. 

■ Morrow ®. "Weed, 4 Iowa, 77; Grignon's Lessee v. Astor, 2 How. 219; 
Reeves v. Townsend, 3 Zab. 396; Paul v. Hussey, 35 Maine, 97, 100; Fox v. 
Tloit, 13 Conn. 491 ; Wilson e. Wilson, 18 Ala. 176 ; Sheldon v. Newton, 3 
Ohio, (N. S.) 495; Simpson v. Hart, 1 Johns. Ch. 91; Davenport o. Smith, 
15 Iowa, 213 ; Hart v. Jewett, 11 Iowa, 276 ; Prazier v. Steenrod, 7 Iowa, 
339; Myers v. McDougall, 47 111. 287; Carter b. Waugh, 42 Ala. 453; Mer- 
ritt V. Home, 5 Ohio St. 318; Rhode Island v. Massachusetts, 12 Pet. 657. 
The court. In the case of Grignon's Lessee v. Astor, add on this subject 
that, " The granting the license to sell is an adjudication upon all the facts 
necessary to give jm'isdiction, and whether they existed or not is wholly 
immaterial, if no appeal is taken; the rule is the same whether the law 
gives an appeal or not; if none is given from the final decree, it is con- 
clusive on all whom it concerns. The record is absolute verity, to contra- 
dict which there can be no averment or evidence, the court having power 
to make the decree, it can be impeached only by fraud in the party who 
obtains it. 6 Pet. 729. A purchaser under it is not bound to look beyond 
the decree, if there is error in it of the most palpable kind ; if the court 
which rendered it have, in the exercise of jurisdiction, disregarded, mis- 
construed, or disobeyed the plain provisions of the law which gave them 
the power to hoar and determine the case before them, the title of a pur- 
chaser is as much protected as if the adjudication would stand the test 
of a writ of error ; so where an appeal is given but not taken in the time 
prescribed by law. These principles are settled as to all courts of record 
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III. There must not only be Power to take Jurisdiction of TirE 
Subject Matter, but theee must be Actual Jueisdiction 
of the Particular Case. 

§ 73. The power of the court, as Ave hare seen, over the 
property or subject matter referred to in the proceeding must 
be invoked over the particular case by a petition good upon 
demurrer: and so it must, by personal notice, or service, where, 
by statute, the latter is essential to confer jurisdiction. ^ 

§ 74:. The action of the court and the notice of sale, as also 
the sale itself, must be of and concerning the same subject 
matter described in the petition. If the want of such con- 
formity appears, as if the petition h'e in reference to one tract 
of land, and the decree, sale, or notice of sale, be of another 
and different one, then no title will pass by the sale. The 
proceedings, so far as the sale is concerned, will be a nullity. 
In Frazier v. Steenrod, the order of sale and the notice of sale 
were for entirely different tracts of land, and the court held 
the sale void, although the sale was of the tract described in 
the order, and the sale and deed had been approved by the 
probate court. ^ 

§ 75. The principle of caveat emptor applies and the buyer 
must lookout for himself.^ No mere error, however, or irreg- 
ularitj^, will affect the validity of the sale on collateral inquiry. 
The remedy for these is by appeal, if one be by law allowed ; 
and if not allowable, then the adjudication and proceedings are 

wliich liave an original general jurisdiction over any particular subjects; 
they arc not courts of special or iimited jurisdiction ; tliey are not inferior 
courts, in the technical sense of the term, because an appeal lies from their 
decisions." 

" Alabama Conference i). Price, 43 Ala. 40, and ante p. 33, n. 1 ; Cooper v. 
Sunderland, 3 Iowa, 114; Moore t). Niel, 39 111. 350 ; Frazier?). Steenrod, 7 
Iowa, 339 ; Torrance v. Torrance, 53 Penn. St. 505 ; Long ■». Burnett, 13 
Iowa, 38 ; Sheldon v. Newton, 3 Ohio (N. S.) 495 ; Stokes v. Middleton, 4 
Dutch. (N". J.) 33 ; Gerrard -b. Johnson, 13 Ind. 636 ; Carter r. Waugh, 43 
Ala. 453 ; Satcher v. Batcher's Admr. 41 Ala. 36. 

= Frazier v. Steenrod, 7 Iowa, 340; Wood ®. Edmonds, 4 Ind. 468; Wlieat- 
ley V. Tutt, 4 Kan. 195. 

^ Vandevere ii. Baker, 13 Penn. St. 136. 
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final, and so far as respects sucli errors or irregularities are 
valid;! then the record is absolute verity in all collateral pro- 
ceedings if jurisdiction has properly attached. ^ 

§ 76. If the court be one of general jurisdiction and the 
property be within its jurisdictional territorial limits, then it 
has power to take jurisdiction of the cause and of the subject 
matter. Or if it be a court of general jurisdiction, over sub- 
ject matter of only a limited description, yet its jurisdiction 
is general jpro tanto, and the same power exists in the court, 
over such subject matter, when jurisdiction has actually at- 
tached, as if the court were a court of unrestricted general 
jurisdiction; and the same presumptions then arise from the 
record as from the record of a court of full general jurisdic- 
tion.* And if there -be no appeal, the adjudication is final. 

§ 77. In either case, the court being thus clothed with 
legal capacity to take jurisdiction of the subject matter, then 
to give it actual jurisdiction and also jurisdiction of the 
particular case, whether in personam, or in rem, there must 
be filed a petition, or bill, or what else stands in lieu thereof, 
correctly describing and identifying the property sought to 
be affected, or sold, and also avering such facts as are necessary 
to the proper action of the court,* to enable it to make the 

' Goudy V. Hall, 30 111. 109; Grignon's Lessee v. Astor, 2 How. 319, 840; 
Morrow «. Weed, 4 Iowa, 77 ; Thompson v. Tolmie, 2 Pet. 169 ; Todd v. 
Dowd, 1 Met. (Ky.) 28 ; Frazior ii. Steenrod, 7 Iowa, 339 ; Pursley v. Hays, 
22 Iowa, 138; Boswell «. Sharp, 15 Ohio, 447; Walker «. Morris, 14 Geo. 
333; Elliott v. Piersol, 1 Pet. 340; Dinglodine v. Hershman, 53 111. 288; 
Beauregard ». New Orleans, 18 How. 497. 

^ Grignon's Lessee ■». Astor, 2 How. 340; Sheldon v. Newton, 3 Ohio St. 
494 ; Beauregard v. New Orleans, 18 How. 341 ; Thompson ■». Tolmie, 3 
Pet. 105; Goudy v. Hall, 30 111. 109; Shriver's Lessee v. Lynn, 2 How. 43; 
Covington d. Ingram, 64 N. C. 123 ; Woods v. Lee, 31 La. An. 505 ; Southern 
Bank -o. Humplireys, 47 111. 337; Parker «. Kane, 33 How. 14; Alexanders. 
Nelson, 43 Ala. 463 ; Dequindre v. Williams, 31 Ind. 444. 

3 Pursley ii. Hays, 22 Iowa, 1 ; Grignon's Lessee v. Astor, 3 How. 389 ; 
Beauregard <b. New Orleans, 18 How. 502, 503. 

* lb. ; Jackson v. Robinson, 4 Wend. 436 ; Weed v. Edmonds, 4 Ind. 408 ; 
Finch «. Edmonson, 9 Texas, 504; Shriver's Lessee e. Lynn, 2 How. 43; 
Morrow v. Weed, 4 Iowa, 77; Elliott v. Picrsoll, 1 Pet. 340; Satohori;. 
Batcher's Admr. 41 Ala. 26. 
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order of sale, and sale. The facts are sufficient, if good, on 
demurrer. 

§ 78. If the proceedings be also in personam, with intent 
to bind the person of the party proceeded against, as well as 
to act in rem upon the property, as is some times the case, 
then there must be, to make a personal judgment valid, per- 
sonal service on the owner of the property so as to get juris- 
diction of the person. Without such personal service or 
notice, if there be no appearance, any judgment or decree 
in personam ^vill be void. But the judgment or decree in rem 
will be binding notwithstanding. 

§ 79. If however the proceeding be purely in rem, then 
such other notice, if any, as is required by the local law, must 
be given, and this too in addition to the filing of a petition. 
The latter is to confer jurisdiction of the particular case. But 
such notice will be inferred after decree if there is no statute 
requiring it to appear in the record and the contrary of its 
existence be not ascertainable from the record and proceedings 
of the case, and jurisdiction shall have actually attached by a 
petition with proper averments and allegations sustainable on 
demurrer. ^ 

§ 80. If the proceedings be in rem for the sale of a dece- 
dent's lands, and no notice as a condition to the validity of the 
sale be by law required, then none is necessary to such validity, 
but only as against error, although a directory law may require 
notice. "The power of the court "^ is over the property, or 

' Grignon's Lessee v. Astor, 3 How. 319, 340; Simpson v. Hart, 1 Jolins. 
Ch. 91 ; Cooper ii. Sunderland, 3 Iowa, 114; Stokes «. Middleton, 4 Dntct. 
(N. J.) 33; Sheldon i>. Newton, 3 Ohio St. 494. 

' In Beauregard v. New Orleans, 18 How. 497, the court say : " And 
when the object is to sell the real estate of an insolvent or embari'assed 
succession, the settled doctrine is there are no adversary parties. The 
proceeding is in rem. The administrator represents the land. They are 
analogous to proceedings in admiralty where the only question of juris- 
diction is the power of the court over the thing — the subject matter 
before them — without regard to the parties who may have an interest in 
it. All the world are parties. In the Orphans' Court and all the courts 
which have power to sell the estates of decedents, their action operates on 
the estate, not on the heirs of the intestate. A purchaser claims not their 
fitle, but one naramount. The estate passes by operation of law." 
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tiling, before it, " without regard to the parties who may have 
an interest in it. All the world are parties." The estate 
passes then by operation of law. The power of the law lays 
hold of it through the court and passes the title by a right 
paramount to the right of heirs -,1 and as we conceive, a right 
which underlies all titles. The same right and power that 
enables the state to establish heirship and decide who shall be 
a dead man's heirs. That same power may well seize on, and 
first apply the property to payment of the decedent's debts, 
and leave the heirship or inheritence to bo of the residue only, 
and to be liolden b}"- a right which the law postpones until the 
debts are paid. 

§ 81. In Wisconsin, where the case of Grignon^s Lessee v. 
Astor originated, the state courts, seemingly, repudiate the 
rulings in that and its kindred eases, and hold that in proceed- 
ings in probate by an administrator for sale of a decedent's 
lands to pay debts, the record should show notice to the heirs 
at law to have been given according to the requirements of 
the statute; and that in the absence of such showing the sale 
cannot be sustained, even in a collateral proceeding.' 



2 



' Grignon's Lessee v. Astor, 3 How. 319,338; Beauregard v. New Orleans, 
18 How. 497, 503 ; Satclier v. Satcher's Admr. 41 Ala. 26 ; Sheldon v. New- 
ton, 3 Ohio St. 494; McPherson v. Cunliffe, 11 S. & E. 433; Perkins u. 
Fairfield, 11 Mass. 337; Saltonstall o. Riley, 38 Ala. 164; Paine «. Morland, 
15 Ohio, 443; Bobb v. Irwin, 15 Ohio, 698; Benson v. Cilly, 8 Ohio St. 614; 
Borden ij. The State, 6 Eng. 519 ; Tongue 13. Morton, 6 Har. & J. 33 ; Eice 
0. Parkman, 16 Mass. 338; Williamson v. Leland, 3 Pet. 657; Sohier B. 
Mass. Genl. Hos. 3 Cush. 487. 

' Gibbs 4). Shaw, 17 "Wis. 197. In this case, Patijb, J., delivers the 
opinion of the Supreme Court of Wisconsin in the following terms: 
"Without passing upon any of the other objections to the validity of the 
sale of real estate by the first administrator. Wells, we think that sale must 
be held void, because the record fails to disclose any notice to the heirs at 
law of the time and place of hearing the application. The statute required 
such notice to be given before any such application should be heard. 
Statutes of 1889, p. 317, Sec. 39. The record offered to sustain that sale 
contains no proof whatever that any notice was given. The only thing 
upon which it could be assumed is a fragment of a recital in the order 
granting the license, to the effect that it appeared to the judge that the 
notice had been 'published in the Wisconsin Enquirer,' but leaving 
blanks at all the i^Iaccs where the facts should have been specified, show- 
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§ 82. Eut the previous case of Starlc v. Brown,^ referred 
to in Gilhs v. Shaio, as basis for the latter ruling, does not 
accord with tlie latter. It is not in point. For although the 
court hold therein that to confer jurisdiction and make a valid 
decree and sale, the heirs must be made parties and must be 
brought into court by notice or by some legal means or other; 
yet, the case in 12th Wisconsin, in which this niling is made, 
was a case of foreclosure of a mortgage, brought against the 
administrator of the deceased mortgagor, in which the heirs 
at law were not made parties, while the case of Gribis v. Shaw 
was a proceeding in probate by the administrator to sell a 
decedent's lands under the statute for payiuent of debts. 

The court expressly draw this distiction betwixt the two 
eases, in delivering the opinion in Stark v. Brown, and decline 
to discuss or decide upon the correctness of the ruling in 
Grignon's Lessee v. Astor.^ To illustrate which we subjoin in 
a note so much of the o'-Dinion in Starh v. Brown as bears 
upon that point. ^ 

ing sucli publication to have been according to tlie statute. And -without 
determining wlietlier a complete recital of all the facts necessary to skow 
a proper notice in an order granting a license by a probate judge would 
bo sufficient to sustain the proceedings, in the absence of any other proof 
of notice in the record, it seems clear that such a recital as this cannot be 
so, it being evidently incomplete on its face, and failing to show or even 
recite the necessary facts. The question then is, whether an administra- 
tor's sale, under a license from the probate court, can be sustained where 
the record fails to show notice to the heirs at law as required by statute ? 
And we are of the opinion that it cannot be. There may be some cases 
where it is intimated that such notice is not jurisdictional. But we regard 
the opposite doctrine as established by the weight of authority, and resting 
upon the soundest principles, and that it is also established that the rec- 
ords of probate courts must show jurisdiction in order to sustain their 
proceedings." 

' 12 Wis. 583. 

° Stark V. Brown, 13 Wis. 573, 583, 583. One class of these cases — sales 
in probate — rest on the paramount power of the courts and of the law ; 
the other case — Stark v. Brown — rests in a mortgage contract. 

° " Counsel relied upon the case of Grignon's Lessee v. Astor, 3 How. 
319, as establishing the proposition 'that in a proceeding to sell the real 
estate of an indebted intestate, there are no adversary parties, the pro- 
ceeding is in rem, and the administrator represents the land,' etc. It is 
true that the court, in that case, asserted that doctrine, and held that tlio 
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§ 83. Now, the state court case, whicli seemingly overruled 
Grignori's Lessee v. Astor, is not a parallel case; being a case 
for foreclosure of a mortgage it rested in contract and was 
prosecuted in the court of general chancery jurisdiction accord- 
ing to the practice in adverse litigation, whilst that of Grig- 
non's Lessee and its kindred cases are conducted in probate, 
under the special enactments conferring probate powers over 
the land of a decedent. 

§ 84. ISTotwithstanding these rulings, some of which are 
by the highest court in the nation, and which we conceive to 
be the better doctrine, there are numerous decisions to the 

provision in tlie statute requiring notice to be given to the parties inter- 
ested before the court should pass upon the application, did not affect its 
jurisdiction. Wliether that is the law or not in this state with respect to 
sales by administrators, we shall not now attempt to decide. It is certainly 
not in conformity with a long list of adjudications that might be cited, 
among which are the following : Bloom ■». Burdick, 1 Hill, 130 ; Sheriy «. 
Denn, 8 Blackf. 543; Given*. McCarrol, 7 S. & M. 351; Lessees of Adams 
V. Jeffries, 12 Ohio, 253; Messenger v. Kintner, 4 Bin. 97; Schneider v. 
McFarland, 2 Comst. 459 ; Bank ®. Johnson and others, 7 S. & M. 449. 
But we do not feel called upon to discuss the correctness of that decision 
for the reason that it must be held to relate only to a proceeding by an 
administrator, under the statute, to sell the real estate for the payment of 
debts. When the court said that the administrator represented the land, 
Ihey meant in that proceeding. And it would be entirely unwarrantable 
to say that they intended to assert that he represented it for all purposes, 
so that a foreclosure suit, to which he alone was a party, would divest the 
right of the heirs. There is a great difference between the two cases. In 
the one the statute expressly authorizes and requires him to proceed for 
the purpose of making a sale. The design is to pay the debts of the 
estate, which is one of his most important duties. In the other case it is 
conceded that there is no statute expressly requiring or authorizing him 
to be made a party to a foreclosure, and his character as a representative 
of the land for that purpose is sought to be derived entirely from the 
rights which the law gives him as to the possession and as to obtaining a 
license to sell on a certain contingency. Even if the case in 2d Howard 
should be held to establish the doctrine that on the direct statutory pro- 
ceeding by him to effect a sale for the- payment of debts, he is to bo 
considered as the representative of the laud for all the parties interested, 
so that the judgment would not be void, though such other parties had no 
notice, we do not by any means think it can have that effect with respect 
to foreclosure suits, or any other, by which the title to property is sought 
to be affected." 
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contrary, wherein it is held that jurisdiction is in all cases 
alike necessary over both the subject matter of the proceeding 
and of the persons of those in interest; and, therefore, decrees 
and sales without jurisdiction in some manner first obtained, 
as well of the person, as of the pai'ticular case, are simply 
void. 1 

§ 85. Tliis question as to the necessity of personal jurisdic- 
tion in probate for sale of a decedent's lands came up in the 
Iowa Supreme Court, at December term, 1869, in Good v. 
Iforley.^ 

After great deliberation and a full investigation of the adju- 
dications, the court were equally divided as to whether juris- 
diction of the person of those in interest is necessary, under 
the Iowa statute, to the validity of an administrator's sale of 
lands for payment of a decedent's debts. By reason of such 
diversity of opinion the decree appealed from was afiirmed, 
and, also, by one of the Justices deciding that jurisdiction 
had attached in the probate court over the persons of those 
now appealing to the Supreme Court. 



IV. The TriLE Passes by OrERATioN as Law. 

§ 86. The title passes to the purchaser at judicial sale by 
operation of law.^ So it does from the ancestor to the heir,'* 

'■ French v. Hoyt, G N. H. 370; Dakin s. Hudson, 6 Cow. 332; Babbit v. 
Doe, 4 Ind. 356; Doe «. Anderson, 5 Ind. 34; Sibley «. Wells, 10 N. Y. 
185; Doe t). Bowen, 8 Ind. 198; Bloom v. Burdick, 1 Hill. 140; Shelden v. 
"Wright, 1 Seld. 518 ; Ridgway «. Coles, 6 Bosw. 486 ; Corwin «. Merritt, 8 
Barb. 341 ; Stark v. Brown, 13 Wis. 572 ; Stelzman v. Pacquette, 13 Wis. 
391 ; Gibson ■». Shaw, 17 Wis. 197. 

' Good fl. Norley, 37 Iowa, 188. (See a more particular statement of this 
case, post. o. IV, No. 4.) 

= 3Bouvier, 131, 133; McPherson «. Cunliflf, 11 S. &R. 438; Grignon's 
Lessee v. Astor, 3 How. 838; Shelden v. Newton, 3 Ohio St. 494; Holloway 
i>. Kichardson, 18 111. 171. 

* Bank of Hamilton v. Dudley's Lessee, 3 Pet. 533 ; Drinkwater «. Drink- 
water's Admr. 4 Mass. 358; Shelden «. Newton, 3 Ohio St. 474; Holloway 
0. Richardson, 13 111. 171. 
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but subject first to the paramount right of government, 
through its courts, to apply it to payment of ancestral debts, ^ 
■without notice to any one, if such shall be the legislative 
policy. 

§ 87. The government has the same power to dii-ect the 
sale of lands for debts, before or after the owner's death, as it 
has to declare heirship by law, without which there would be 
no heirship and no inheritence. We conceive that the power 
to do the one and the other, and also to make sales in partition, 
is found in a paramount right in government which underlies 
all title, and to which all title is subject, for the public good.''' 

' Bank of Hamilton «. Dudley's Lessee, 3 Pet. 533; Nowell «. Nowell, 8 
Groenl. 322 ; Drinkwater u. Brinkwater's Admr. 4 Mass. 358 ; Vansyckle v. 
Kicliardson, 13 111. 171; Wolf v. Kotinson, 30 Mo. 459; Stillman v. Young, 
IG 111. 318 ; Shelden ». Newton, 3 Ohio St. 494 ; (twice) "Wilkinson v. Leland, 
3 Pet. 627 ; Watkins tt. Holman, 16 Pet. 35 ; Gore v. Brazier, 3 Mass. 533. 

' In Vansyckle v. Eickardson, 13 111. 173, the court say : " Tlie real estate 
descends to tke keir with this charge resting upon it. He cannot incum- 
ber or alien it to the prejudice of the rights of creditors. He acquires a 
vested, hut not an ahsolute interest in the land. He takes a defeasahle 
estate, liable to be defeated by a sale made by the administrator in the due 
course of administration. He lias no just claim to the land until the 
indebtedness of his ancestor is fully discharged. He acquires an absolute 
title only to what remains af-.or the debts are extinguished." 



CHAPTEE IV. 

THE SALE. 

I. Bt ■wnoM TO BE Made. 

II. Ho-w TO BE Made. 

III. Who may not Buy. 

IV. ISTOTiCB of sale: Abjouknmext. 

V. CONFmMATION". 

VI. When title Passes. 
VII. When not aided in Equity. 
YIII. Not aepected by Keveksal op Deciiee. 

IX. How AFFECTED BY LIMITATION. 
X. How AFFECTED BY STATUTE OF FRAUDS. 

XI. When taiid by lapse of Time. 
XII. How Enfoiiced against the Puhchaser. 

XIII. How CAEBIED into EFFECT IN EaVOU OF THE PUECHASER. 

XIV. Katification by the Party Affected 

I. By whom to be Made. 

§ 88. It is a general principle, applicable to aU judicial 
sales, that they are to be conducted, unless differently provided 
by statute, by a person designated for that purpose in the 
license, order, or decree, or under bis immediate direction and 
superintendence, but lie may employ an auctioneer to cry the 
sale if it be done in Lis presence. ^ 

§ 89. "Such sales," says tlie court, in Blossom v. Railroad 
Company," "must be made by the person designated in the 
decree, or imder bis immediate direction and supervision, but 
be may employ an auctioneer to conduct tlie sale, if it be made 
in bis presence." 

§ 90. And a subsequent part of tlie same decision tbe court 

1 Williamson ®. Berry, 8 How. 495, 544 ; Blossom v. R. K. Co. 3 Wall. 305 ; 
Reynolds v. Wilson, 15 111. 394; Heyor«. Deaves, 2 Johns. Cli.154; Gould «!. 
Garrison, 48 111. 260. The decree must be conformed to and the statute 
regulating execution sales does not apply. Blakely v. Abcrt, 1 Dana, 185. 

''S Wall. 205. 

(44) 
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say: "Judicial sales are always regarded as imder tlie control 
of the court, subject to the power to set tliein aside, or to 
open the biddings at any time before the sale is confirmed, if 
there be proper ground for such interference;" and that " even 
after the sale is made, it is not final until a report is made to 
the court and it is approved and confirmed." ^ 

II. How TO BE Made. 

§ 91. The sale is to be at public auction, and to the highest 
real bidder* unless it be otherwise authorized by the court, as 
is sometimes done. It must be for cash, unless the court order 
other terms, which it may do if deemed more beneficial to 
those in interest. ^ But it must be for money, whether for cash 
in hand or on a credit. If the transaction should be for any 
other consideration it would be but a barter. * 

§ 92. " Sale," say the Supreme Coxu't of the United States, 
"is a word of legal import both at law and in equity. It 
means at aU times a contract between parties to give and to 
pass rights of property for money, which the buyer pays, or 
promises to pay, to the seller, for the thing bought and sold."^ 
In the same case, Williamson v. Berry, tlie court, further, as to 
the manner of selling, say: 

" The usual mode of selling property under decree or order 
in chancery is a direction that it shall bo sold with the approval 
of a master in chancery, to whom the execution of the decree 

' Ibid. 

= Veazio v. Williams, 8 How. 154; 3 Kent, Com. 537, 538. 

3 Poster V. Thomas, 31 Conn. 385 ; Reynolds b. Wilson, 15 HI. 396 ; Sedg- 
wick «. Fisli, Hop. Cli. 594. 

* Sedgwick D.Ksh, Hop. Ch. 594; Wilson d. Reynolds, ID 111.394; Maples 
v. How, 3 Barb. Cb. 611 ; Foster i>. Thomas, 31 Conn. 385 ; Williamson ». 
Berry, 8 How. 496, 544; Noy, Max. Ch. 43; Bigley v. Risher, 63 Penn. St. 
155; Hushmackors. Harris' Admr. 3 Wright, Pa. 498; Hilliard, Sales, 
1330 ; Shep. Touch. 344. 

' Williamson D. Berry, 8 How. 496, 544; Noy, Max. Ch. 43, Risley v. 
Richer, 63 Penn. St. 155 ; Hushmacker «. Harris' Admr. 3 Wright, Pa. 498 ; 
Hilliard, Sales, 1830; Sedgwick «. Pish, Hop. Ch. 594. By the court: 
"The suggestion that credit may produce a higher price is equally appli. 
cable to all sales. But judicial sales are not in general made on credit 
without the consent of parties." 
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in that particular has been confided. It matters not whether 
the sale is pubhc or private by a person authorized to make it. 
JSTot that the approbation of the master in either case com- 
pletes a title to the purchaser. It is only the master's approval 
of the sale, and is one step towards getting a title. Before how- 
ever, he can get a title, he must get a report from the master that 
he approves the sale, or that he was the best bidder, accordingly 
as the sale may have been made privately or at auction. That 
report then becomes the basis of a motion to the court by the 
purchaser that his purchase may be confirmed." i « * * 

§ 93. The court then, after laying down certain premises 
not material to our immediate subject, adds, that "we have 
been thus -particular," (in reference to the sale and the master's 
duties,) " for the purpose of showing the ofiice of the master 
in relation to a sale, and what is meant by subjecting a sale to 
the approval of a master, and to show that such a sale until 
approved by the master and confirmed by the court, gives no 
title to a purchaser of an estate which he may have bargained 
to buy. We do not mean to say that such cautionary proceed- 
ings upon sales under decrees and orders in chancery may not 
be dispensed with by a special order of the chancellor to pre- 
termit them, but that such are the proceedings when no special 
order has been given." ^ 

§ 94. Several persons may join together and lawfully bid 
as a unit if done in good faith. " It is not every joint bidder 
or partnership among bidders at a sale under a decree in 
chancery (say the court in Holmes v. Holmes,) that is corrupt 
and fraudulent. Such joint or partnership bidding may be 
perfectly legitimate." ^ 

' Williamson c. Berry, 8 How. 54G. 

'' Williamson t>. Berry, 8 How. 540. 

'Holmes v. Holmes, 3 Ricli. Eq. Gl ; Smith v. Greenlee, 3 Dev. 128 ; 
National Bank «. Sprague, 20 N. J. 159, 169. In the case of Holmes v. 
Holmes, it is said: "To render them unlawful and void, there must be a 
fraudulent intent to depress and chill the sale, to obtain the property at an 
under value, or to obtain other undue and unconscientious advantages. 
An estate might be offered for sale -which neither of two joint bidders 
would be able separately to purchase. Or, it might be that neither of two 
joint bidders, though able as to pecuniary means, would desire to pur- 
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§ 95. But combinations to advance or reduce the price of 
tlie property, and all by-bidding, is illegal and fraudulent.^ 
A minimum price may be fixed and made public below wliicli 
the property will not be allowed to go, and if made public it 
will not be legally objectionable. But without being made 
public it is in itself fraudulent. ^ 

§ 96. By-bidding is fraudulent. It deceives. It misleads. 
It involves a falsehood. In the language of the United States 
Supreme Court, in Veasie v. Williams,^ it "violates, too, a 
leading condition of the contract of sales at auction, which is 
that the article shall be knocked off to the highest real bidder 
without pufiing," 

§ 97. The court will sometimes appoint a bidding to pre- 
vent an estate from going under value, on special showings to 
the court.* 

§ 98. Judicial sales are in no wise subject to the operation 
of either valuation laws or redemption laws fixed by statute 
relative to sales at law on writs of execution, ^ iinless the statute 
declare them so. 

§ 99. In Woods V. Jfonell,^ Chancellor Kent lays do^vn the 
rule in execution sale, " that where a tract of land is in parcels, 
distinctly marked for separate and distinct enjoyment, it is in 
general the duty of the ofiicer to sell by parcels, and not the 
whole tract, in one entire sale. 

This rule had been previously asserted in Rowley v. Webh, 

chase tlie tvIioIc of the estate offered for sale, tliongli each woulcl be 
desirous to become tlie owner of a part. Sucli persons, if not permitted 
to unite in their bidding -would not enter into the competition at all. To 
adopt so stringent a rule as that contended for, in reference to sales in 
chancery, would, in many instances, have the effect of diminishing, instead 
of enhancing the prices." 

' Veazie v. Williams, 8 How. 154; Holmes v. Holmes, 3 Rich. Eq. 61. 

= Veazie «. "Williams, 8 How. 153 ; 3 Kent, Com. 538, 539. Ross on 
Sales, 311. 

s Veazie v. Williams, 8 How. 154; 3 Kent, Com. 538, 539. 

* 3 Daniels Chy. 1448. 

' Blakely v. Abert, 1 Dana, 185 ; Gould v. Garrison, 48 111. 258. 

« 1 Johns. Ch. 505. 
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Yo. Executors of Stead v. Course, and is referred to by Clianccllor 
Kent with approbation in "Woods v. Monell.i 

§ 100. Unless tbere be special reasons to tlie contrary, (or 
tbe court otherwise direct,) the sale, when made in parcels, 
should be made in such order as the debtor may desire. ^ 

§ 101. It is the duty of the person selling to seU in such 
order as will be likely to produce the largest amount for the 
smallest quantity of lands, in his best judgment. But he must 
exercise a sound discretion. 

Ordinarily, where a judicial sale of several lots or parcels of 
land is being made t© satisfy a money decree, it is the duty of 
the referee or person conducting the sale, not only to sell in 
parcels, but to also respect the wishes of the debtor as to the 
order in which the lots should be sold, if there is no good 
reason to believe such order of sale will prove injurious. ^ 

§ 102. And if the debtor and creditor cannot agree upon 
the order in which the property shall be sold, either party may 
apply to the court for instructions to the referee, and if 
deemed proper they will bo given.* Such sales proceed under 
the control and supervision of the court, and it will " scrutinize 
the conduct of a party" placed in a position where he may 
sacrifice the interest of another in a manner not easily to detect. 
" The unfortunate debtor," say the court, in King v. Piatt, 
"is not beneath its protection." And, "it will not tolerate tlic 
slightest advantage over ]iim."'> 

§ 103. " It is clearly competent for the court to prescribe 
the mode and terms" of sale, "provided it requires as much 
of the executor or administrator as the statute contemplates," 
and these requirements must be conformed to by the person 

• Am. Ins. Co. ». Oakly, 9 Paige, 259 ; Wood «. Monell, 1 Johns. Ch. 505 ; 
Runyon v. N. Ark. In. Rut). Co. 4 Zabr. 473 ; Penn v. Craig, 1 Groen. Ch. 
495; Mohawk Bk. x>. Atwater, 2 Paige, 54; Meeker «. Evans, 25 111. 322; 
Rowley v. Wcbti, 1 Binney, Gl ; Executors of Stead ■». Course, 4 Cranch, 
309 ; Laughlin «. Schuyler, 1 Neb. 409. 

■' King t,. Piatt, 37 N. Y. 155. 

= King ®. Piatt, 37 N. Y. 155 ; CauflFman «. Sayrc, 2 B. Mon. 309. 

'King-ii. Piatt, 37 N.Y. 155, 

' Ibid, and Collier ». Wliipplc, 13 Wend. 229, 230. 



THE SAiE. 49 

conducting the sale.i And so, also, in regard to tlie place of 
sale.^ If made at a different place than the one ordered, it 
will he invalid; the purchaser cannot enforce it, if opposed, 
and will not be compelled to perfect it if he objects.^ And, 
quere, if even confirmation of a sale so made at an unauthor- 
ized place, will render it valid. ^ If the manner and time of 
sale are not prescribed by the decree, then they are vested in 
the sound discretion of the person or ofiicer selling. ^ 

§ 104. So far as the terms and conditions of sale are not 
regulated by the decree, the master or person charged with 
the conduct of the sale may " adopt such means to prevent 
sham bidding " as have a tendency to promote fairness and to 
prevent fraud, and which may give confidence to fair and 
honest bidders as to their being justly dealt with.^ 

But all such regulations, as also the action and conduct of 
the jDcrson conducting the sale, are subject to the scrutiny 
of the court, whose judicial sanction thereof may be given, or 
denied, at discretion, and confirmation ordered or refused 
accordingly. 

§ 105. A sale made under the statute of Indiana which 
submits the matter of selling in parcels to the judgment of 
the officer or person conducting the sale, will not be set aside 
by reason of the land not being sold in parcels, unless it be 
made to appear that the action of the officer was in that respect 
fraudulent. 

Unless it be made to appear that the officer selling acted 
otherwise than in accordance with his honest judgment, and 
in a fraudulent manner, the purchaser has aright to the benefit 
of his purchase.'' 

§ 106. "When separate parcels of land are contiguous to 

' Reynolds b. Wilson, 15 111. 394; Wheatly t>. Tutt, 4 Kan. 195 ; Gonld d. 
Garrison, 48 111. 258 ; Williamson v. Berry, 8 How. 544. 

= Tally ». Starlie, 6 Gratt. 339. 

' Tally D. Starke, G Gratt. 389; Bethel «. Betbel, 6 Bush (Ky.) 65, 69. 

' Minnesota Co. d. St. Paul Co. 2 Wall. 609 ; Bethel v. Bethel, C Bush 
(Ky.) 05. 

' Blossom !). R. R. Co. 3 Wall. 190, 208. 

■• National Bank of the Metropolis n. Sprague, 20 N. J. Eq. 159, 165, 166. 

' Wright c. Yetts, 80 Ind. 185, 188. 
4 
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oacli other, and being properly offered, no bid is received for 
them separately, they may then be sold together; but subject 
to the discretion of the court ordering the sale.^ 

III. Who may kot Exit. 

§ 107. The person selling may not buy. 'Nor any person 
concerned or employed in selling, unless by leave obtained 
from the court. 

The rule is sweeping, and extends to all agents, commission- 
ers, trustees, guardians, administrators, executors, and others, 
whether selling under decree, or order of court, or otherwise, 
where others are interested in the property or in the proceeds 
of sale. Thej' cannot be buyer and seller; bidder and crier; 
or combine other like incompatible capacities in one and the 
same transaction; common honesty and morality forbid it.^ 

§ 108. In Jfichoud v. Girod,^ the Supreme Court of the 
United States characterize this principle in the following 
language: " The rule, as expressed, embraces every relation in 
which there may arise a conflict between the duty which the 
vendor, or purchaser, owes to the person with ^vhom he is 
dealing, or on whose account he is acting, and his own indivi- 
dual interest." The general rule, the court say, " Stands upon 
the great moral obligation to refrain from placing ourselves 
in relations which ordinarily excite a conflict between self- 
interest and integrity." In such conflict the law interposes 

' Martin v. Hargadine, 46 111. 323. 

^ Davoe v. Fanning, 2 Johns. Ch. 253 ; Miclioud v. Girod and others, 4 
How. 555 ; "VVormsley v. "VVormsloy, 8 Wheat. 431 ; Ringo v. Binns, 10 Pet 
2G9; Oliver ii. Piatt, 3 How. 333; Krusc ii. Steffens, 47 111. 114; McConnell 
V. Gibson, 13 111. 128; Thorp «. McCullum, 1 Gilm. 627; Pensonneau v. 
Bleakly, 14 111. 15 ; AVickliflF v. Robinson, 18 111. 145 ; Robbins v. Butler, 
24111.387; Dennis D. McCagg, 32 111. 439; Miles «. Wheeler, 43 111. 123. 
" The fact that the person entrusted by the law to make the sale becomes 
Uie purchaser, whether by direct or indirect means, creates such a pre- 
sumption of fraud as requires the sale to be vacated if application is made 
in proper time. The rule is regarded as firmly established by this court, 
and it is deemed unnecessary to review the authorities or to discuss the 
reason of the rule." Kruse v. Steffens, 47 111. 114, 115. 

^ Michoud D. Girod, 4 How. 503. See, also, Wormsley v. Wormsley, 8 
Wheat. 431 ; Prcvost «. Gratz, G Wheat. 481. 
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and proliibits the party from selling to himself, and buying, 
from himself, that which his duty requires him to sell for 
account of others. 

§ 109. Such is the doctrine laid down in the case of Michoud 
V. Crirod after a careful examination and review of the conflict- 
ing cases, and which the court lay down as not only the rule 
in England, but that which, since the decision in Davoe v. 
Fannhxg,'^ has triumphed " over all qualifications and relaxa- 
tions in the United States to the same extent that has been 
achieved for it in England by the great chancellor. Lord 
Eldon." Such purchases are now uniformly regarded by 
courts, both of law and equity, as not only against the policy 
of the law, as has been said, but also as against the law itself, 
and as totally inconsistent with fair dealing. 

They can in no case be maintained iinless made by leave of 
the court, on formal application therefor. ^ 

§ 110. One whose duty it is to discharge a debt, or any 
portion thereof, may not buy at a sale brought about by his 
own deriliction of duty in not paying as his obligation re- 
quires. 

Thus, where the cashier of a bank bought, at the sale for a 
debt which the bank was bound to pay for the debtor, it was 
held, that whether he purchased for himself, or for the bank, 
the sale could not stand. The court, in disposing of the ques- 
tion, say: "The general interests of justice" require "that 
purchases made by persons holding a fiduciary situation in 
relation to the sale, should be set aside in all cases, if applica- 
tion is made in a reasonable time," and that the purchaser 
could not be permitted to hold his purchase. ^ It were a fraud 
upon the debtor for those whose duty to him required them to 
pay the debt, to buy at a sale caused by their own default. 

' 3 Johns. Ch. 232. 

= Michoud Ti. Girod, 4 How. 503; Wormsley «. Wormsley, 8 Wheat. 241 ; 
Prevost v. Gratz, G "Wheat. 481 ; Benedict c. Butterfiold, 11 Foster (N. II.'> 
70 ; Boeson ij. Beeson, 9 Barr. 297. 

5 Torrov ». The Bank of Orleans, 9 Paige, G49. 
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I v. Notice of Sale. Adjoukkmemt. 

§ 111. The notice of sale, as to manner and time, must lie 
such as tlie order and statute directs, and must correctly describe 
the property. If given different in manner, or for less time 
than required by the law or the decree, the sale will be void; 
and so, if there be a substantial misdescription of the prop- 
erty. ' 

§ 112. But if the discrepancy is not apparent in the pro- 
ceedings, or is not made to appear by other evidence, the 
presumption of law is, after the sale is confirmed, that no such 
discrepancy existed; ■ and, therefore, this presumption, after 
confirmation, may not be rebutted in a collateral proceeding. ^ 

§ 113. Notices by posting up in public places, are presumed 
to perish as soon as they have " discharged their ofiice." There- 
fore, secondary evidence of them and their pui-port is admis- 
sible. 3 

§ 114. "Wliere notice was given in the particular manner 
required, and there were no bidders, an adjourned sale made 
on a slightly variant notice, but from fair motives, was held 
valid.* 

§ 115. But if there is no particular notice prescribed by the 
decree, then sucli reasonable notice should be given as will be 
calculated to give publicity and secure fair competition; and 
if the character of the notice given be of doubtful sufliciency 
the court should refuse confirmation. » 

' Reynolds v. 'Wilson, 15 111. 394; Frazier v. Stcenrod, 7 Iowa, 339. 

^ Thompson ■». Tolmie, 3 Pet. 157; Parker u. Kane, 23 How. 14; Beaure- 
gard «. Now Orleans, 18 How. 497 ; Grignon's Lessee v. Astor, 3 How. 319 ; 
Morrow v. Weed, 4 Iowa, 77 ; Little v. Sennctt, 7 Iowa, 334 ; Long v. Ben- 
nett, 13 Iowa, 28. 

^ Brown v. Rodwyne, IG Geo. G7. 

' Farmers' Bank 7>. Clarke, 38 Md. 145. 

6 Sowards ■». Pritcliett, 37 111. 517, 524; Trustees of Schools «. Sncll, 19 
III. 150. " It is 'i cherished object of courts to give stability to judicial 
sales, and at the same time, as far as possible, protect and guard the rights 
of the owner. In all such cases the chancellor is necessarily vested with 
a large discretion, and ho must so exercise it as will promote justice and 
protect the rights of parties. And in the exorcise of that discretion this 
court will not interfere if it seems to have been soundly exercised." Sow. 
ards V. Pritchett, 37 111. 534. 
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§ 116. The oflBcer making the sale may adjom-n it, in tlie 
exercise of a reasonable discretion, with honest intent and 
in good faith, and with a view to a faithful performance of his 
duty (unless restricted by law).i 

§ 117. In the leading case cited. Blossom v. The It. R. 
Company, the court say that such is the rule in execution sales 
at law, " and no reason is perceived why the same rule may 
not be safely applied in judicial sales made under the decretal 
order of a court of chancery. "^ And in Richards v. Holmes, 
they hold that a sale, " regularly adjourned, so as to give notice 
to all persons present of the time and place to which it is 
adjoiirned, is, when made, in effect the sale, of which previous 
public notice was given. "^ 

§ 118. Tliat the person or ofEcer who is authorized to sell 
at public auction, after proper notice of the time and place 
of sale, may regularly and legally adjourn the sale to a different 
time and a different place, when in his fairly exercised discre- 
tion it shall seem necessary, in order to obtain a fair auction 
price for the property, is too well settled to remain a matter 
of doubt, subject always, however, to the scrutiny and wise 
discretion of the court ordering the sale, as to the confirma- 
tion thereof.* 

§ 119. In the language of the United States Supreme Court, 
" If he has not this power, the elements, or many unexpected 
occurrences, may prevent an attendance of bidders and cause 
an inevitable sacrifice of the property. It is a power which 
every prudent owner would exercise in his own bekalf, under 
the circumstances supposed, and which he may weU. be pre 
sumed to intend to confer on anothei-." And in the same case, 
"The courts of the several states have gone further in this 
direction than we find it necessary, though we do not intend to 
intimate any doubt of the correctness of their decisions. They 

" Blossom «. E. K. Co. 3 Wall. 209 ; Collier v. Wiipplc, 13 Wend. 229 ; 
Brown v. Kedwyne, 16 Geo. 67. 

' Blossom 11. E. E. Co. 3 Wall. 209. 
■ 3 18 How. 147 ; Tinkom v. Purdy, 5 Johns. 345 ; Eussell «. Eichards, i: 
Maine, 371; Warren ■». Leland, 9 Mass. 265; Lautz «. Wortliington, 4 
Barr, 153. 

* Eichards v. Holmes, 18 How. 147. 
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liave held tliat a public officer, upon whom a power of sale is con- 
ferred by law, may adjourn an advertised public sale to a 
different time and place, for the j)ui-pose of obtaining a better 
price for the property. Tinhorn v. Purely, 5 Johns. 345; 
Etissellv. Bichards, 11 Maine, 371; Lauts v. WortJiington, 4 
Barr, 153; Warren v. Leland, 9 Mass. 2C5.i " 

§ 120. The case of Bichards -v. Holmes arose on a sale hy 
a trustee, under a deed of tnist and not on a judicial decree. 
But the United States Supreme Court distinctly therein recog- 
nize the rule that officers selling under proceedings in court 
may adjourn the sale, and therefore the court assume that the 
trustee selected by the debtor himself may, by inference, do 
the same. But we would not bo understood as claiming that 
the officer may, as a general rule, adjourn to a different place 
than the one named in the decree, if a place be named therein. 
Yet, even under such circumstances, sales have been allowed 
and confirmed by the courts. ^ 

§ 121. The notice of a judicial sale, if no time be fixed by 
the decree, should name the hour of the day at which the sale 
is to be made, or certain hours betwixt which it will take place, 
fixing the time in the ordinary business houi's of the day ; 
and the place of sale should be a convenient or public place, 
accessible to bidders. 

Wlaen sale has been made under a notice which did not 
specify any hour or certain time of day for the sale, and the 
property was sold for a nominal sum, the sale was set aside. ^ 

' Richards v. Holmes, 18 How. 144, 147. 

= Farmers' Bank v. Clarke, 28 Md. 145. 

^ Trustees of Schools, etc., ». Snoll, 19 111. 15G. In this case, Skuwiek, 
Justice, said : " This was a motion to set aside a sale of land made on 
foreclosure of a mortgage. The Circuit Court set the sale aside. The 
decree directed the master to sell upon four weeks' notice of the time, 
terms, and place of sale, published in a newspaper printed in the city of 
Pekin. The notice, published on the 4th of December, 1850, stated that 
the sale would be made on ' the 3d day of January next.' The proof 
showed that the property was sold at an enormous sacrifice. Tlie notice 
as to the time of sale was insuflficient. Tlie 2d day of January included 
the astronomical period of a revolution of the earth upon its axis twenty, 
four hours. 2 Blaokstone's Com. 141, and notes; 1 Cowen's Treatise, 297. 
The sale, therefore, might, consistently with the notice, have been maflo 
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V. CoNFIEMA'nON. 

§ 122. Confirmation is tlie judicial sanction of the court. 
Until then ths bargain is incomplete. When made it relates 
back to the time of sale and "supplies all defects," ^ except 
those founded in defect of jurisdiction or in fraud. 

§ 123. A sale of lands under a decree of a court not having 
jurisdiction of the subject matter is void and is not the less 
so for being confirmed. ^ 

§ 124. Until confirmed by the court, the sale confers no 
rights. Until then it is a sale only in a popular, and not in a 
judicial or legal sense. The chancellor has a broad discretion 
in the approval or disapproval of such sales. " The accepted 
bidder," (say the Supreme Coiirt of Kentucky,) "acquires by 
the mere acceptance of his bid no independent right, as in the 
case of a purchaser under execution, to have his purcliase 
completed;" but is merely a preferred proposer, until con- 
firmation of the sale by the court, as agreed to by its " minis- 
terial agent." In the exercise of this discretion a proper regard 
is had to the interest of the parties and the stability of judi- 
cial sales.* By sanctioning the sale the courts make it their 

immediately 'before midnight of that day, and if it was so made, it is void- 
able. The object of a public sale is, by fairness and competition, to evoWe 
the full yalue of the property exposed, and produce that value in the 
form of money. This can, as a general rule, only be done by making the 
sale at a convenient or public place, accessible to bidders, and during 
the ordinary business hours of the day. The notice should have stated 
the hour of sale, or that the sale would be made between certain named 
hours of the business portion of the day. Decree affirmed." 

' Branch's Principia, 28; Cockey «. Cole, 28 Md. 276; Kmhler v. Ball, 3 
Kan. 160, 172; Williamson v. Berry, 8 How. 546. 

'' Shriver's Lessee v. Lynn, 2 How. 43, 59, 60 ; 3 Bouvier, 415 ; Minnesota 
R. R. Co. V. St. Paul, 3 Wall. 609. 

sBussey c. Hardin, 2 B. Mon. 407; Taylor d. Gilpin. 3 Met. (Ky.) 544: 
Southern Bank v. Humphreys, 47 111. 327 : Williamson «. Berry, 8 How. 
547; Thorn v. Ingram, 25 Ark. 53; Mason ■». Osgood, 64 N. C. 467; Moore 
V. Shultz, 13 Penn. St. 102 ; Hays' Appeal, 51 Penn. St. 58 ; Sowards v. 
Pritchett, 37 111. 517; Young «. Keogh, 11 111. 643; Ayres B. Baumgartncr, 
15 111. 444; Foreman v. Hunt, 3 Dana, 632; Campbell ii. Johnson, 4 Dana, 
186. In Hays' Appeal, 51 Penn. St. 61, the court say : " Even the highest 
bidder, whose bid has been returned to the court as the best offered, has 
acquired no right which debars the heirs or the counsel from endeavoring 
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O'vn. There is a difference between sucli sales and ordinary 
auction sales and sales by private agreement. In the latter, 
says Daniel in his Chancery Practice, " the contract is com- 
plete when the agreement is signed; but a different rule 
prevails in sales before a master. In such cases the purchaser 
is not considered as entitled to the benefit of his contract till 
the master's report of the purchaser's bidding is absolutely 
confirmed." Such is the rule whether the sale be by a master, 
commissioner, or other person or functionary authorized by 
the court to conduct the sale. The bargain is not ordinarily 
considered as complete until the sale is confirmed and the con- 
veyance is made.i 

§ 125. But, although there be no confirmation, if the deed 
be made and delivered, accompanied by possession of the 
premises, time may, and if sufiiciently long will operate to 
confirm and ratify the sale, and will cure the title of the pur- 
chaser. 2 

§ 126. The court is clothed with an unlimited discretion to 
confirm a judicial sale or not, as may seem wise and just. 
Confirmation is final consent; and the court being the vendor, 

to liave liis bid rejected and a resale ordered. It is their right to liave as 
mucli obtained for tlie property as can be, and until a sale has been made 
and confirmed, tliey may seek for purchasers who are 'willing to give 
more than was offered at the public auction. They may ask the court to 
open the biddings, to order a new exposure of the property at auction. 
His bid, though the highest, was but an offer to purchase, subject to the 
approval or disapproval of the court, and in approving sales made in parti- 
tion it is the duty of the court to regard primarily the interest of the 
heirs." 

' 2 Daniel, Ch. 1454; Rawlings v. Bailey, 15 111. 178; Blossom -d. R. E. 
Co. 3 Wall. 207 ; Childress i). Hust, 2 Swan (Tenn.) 487 ; Williamson v. Berry, 
8 How. 496; Vallee i). Fleming, 19 Mo. 454; Webster «. Hill, 3 Sneed 
(Tenn.) 383; Henderson v. Herrod, 33 Miss. (1 Cush.)434; Gowan «. Jones, 
10 S. & M. 104; Young i). Keogh, 11 111. 643; Wallace v. Hale, 19 Ala. 367; 
Robinson's Appeal, 63 Penu. St. 316; Hays' Appeal, 51 Penn. St. 58; 
Koehler d. Ball, 3 Kan. 160, 173; Young v. Keogh, 11 111. 643; Ayres «. 
Baumgartner, 15 111.444; Liseliy «. Gardner, 3 W. & Sergt. 314; Erb c. 
Erb. 9 W. & Sergt. 147 ; Webster d. Hill, 3 Sneed (Tenn.) 333 ; Dickenson t. 
Talbot, 14 B. Mon. 60; Rawlings v. Bailey, 15 111. 178; Ayres v. Baum"-art- 
ner, 15 111. 444. ° 

= Gowan v. Jones, 10 S. & M. 164. 
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it may consent or not, at its discretion;^ but it cannot change 
the terms of sale and then confirm. Such act would have no 
validity. 2 

§ 127. But confirmation, when made by the court, though 
subsequent to thfc day of sale, relates back to the date of the 
sale, if the date of sale is apparent of record or in the deed, 
and carries title as from that date.^ Confirmation cures all 
mere irregularities.* Such relation, however, as well as the 
validity of the transaction is dependant upon the jurisdiction 
of the court; for if the court has not obtained jurisdiction so 
as to enable it to decree, or having jurisdiction, and the sale 
be of lands not decreed to be sold or described in the decree, 
then, in either event, confirmation will not give validity; the 
sale will be void.^ 

§ 128. The matter of confirmation rests so peculiarly upon 
the wise discretion of the court, in view of all the surround- 
ing facts and circumstances, to be exercised in the interest of 
fairness, prudence, and the rights of all concerned, that it is 
difficult to come at any absolute legal rule on the subject other 
than that of a sound legal discretion. ^ 

§ 129. Any mistake or misunderstanding between the per- 
sons conducting the sale and intended bidders or parties in 
interest, and any accident, fraud, or other circumstance by 
which interests are prejudiced without the fault of the injured 
party or parties, or .by reason whereof property is sold at an 
under price considerably disproportioned to its real value, will 
be deemed sufficient cause for refusing confirmation and for 
ordering a resale.'' And so, generally, whatever, and even 

> Ohio L. and T. Co. •». Goodin, 10 Ohio St. (N. S.) 557 ; Davis v. Stewart, 
4 Texas, 223 ; Henderson -o. Herrod, 23 Miss. (1 Cushni.) 434 ; Glenn v. 
Wotten, 3 Md. Cli. Deois. 514 ; Andrews v. Scotten, 3 Bland, C43 ; Cunning- 
ham V. Schley, 6 Gill, 207 ; Harrison v. Harrison, 1 Md. Ch. Decis. 331. 

= Ohio L. and T. Co. v. Goodin, 10 Ohio St. (N. S.) 557; Benz ■». Hines, 3 
Kansas, 390. 

= Evans ». Spurgin, 6 Gratt 107 ; Wagner v. Cohen, 6, Gill, 97. 

■* Harrison v. Harrison, 1 Md. Ch. Decis. 331. 

" Schriver's Lessee «. Lynn, 2 How. 43 ; Townsend v. Tallant, 33 Cal. 45. 

' Henderson «. Herrod, 23 Miss. (1 Cnshm.) 434; Sowards v. Pritchott, 37 
111. 517. 

' Cohen «. Wagner, 6 Gill, 236; Latrobe «. Herbert 3 Md. Ch. Decis. 375. 
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less, than is sufficient to set a sale aside after its consummation 
will of course, upon the same principle, (if known,) cause 
confirmation to be denied. 

§ 130. In California, where, it seems, that personal juris- 
diction of those in interest, is required in procuring decrees 
in probate for sale of a decedent's land l^y the administrator, 
it is held that without such jurisdiction the sale is void,i and 
will bo so held in a collateral proceeding. So likewise is void 
any order of confirmation of such a sale, the order of sale 
itself being void.^ 

§ 131. In an application of the administrator to sell lands 
of an estate wherein he is also guardian of the heir, if personal 
notice to the heir is necessary by law, then the relations of 
administrator and guardian are antagonistic, and he cannot 
perfect a legal sale in acting for both.^ 

§ 132. The order of confirmation is in the nature of a final 
order, judgment or decree, and may be apjDealed from.* If 
there is jurisdiction, and the law allows no appeal, then it is 
final to the like extent as other judgments and decisions from 
which no appeal is allowed, are final. It cannot be assailed in 
a collateral proceeding. It is a judicial decision that the sale 
is properly made so far as facts appear on the officer's return. 

§ 133. In some of the States, as in Kansas, the le^al and 
the equitable jurisdictions and practice are so mingled into a 

' Townsend v. Tallant, 33 Cal. 45. 

■^Townsend v. Tallant, 83 Cal. 45. By tlie court: "Again, the defend- 
ants insist that the sale having been confirmed hy the probate court, can- 
not be collaterally attacked in this action, but that as against the plaintiff 
the confirmation is conclusive that the court had jurisdiction of both 
subject matter and parties. But if the order of sale was coram nonjudici, 
then the 'sale' "was no sale, and it could not be made valid and binding 
by any number of so-called confirmations. The sale being void, there 
was no subject matter upon which the order of confirmation could act. 
If the court had no jurisdiction to order the sale it had none to confirm it. 
"Where there is no power to render a judgment, or to make an order, there 
can be none to confirm or execute it; or none at least without the help of 
legislation." 

3 Townsend v. Tallant, 33 Cal. 45 ; Gregory v. Tabor, 19 Cal. 410 ; Hayncs 
V. Meeks, 30 Cal. 817. 

* Kochler v. Ball, 3 Kansas, ICO. 
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sort of hybrid system as to partake alike sometimes of each, 
and seldom exclusively of either. Thus, in that state, even in 
cases at law, instead of an ordinary writ of execution, an order 
of sale goes to the officer, partly under the control of the court 
and partly directed by statute, and the sale is to be reported 
for confirmation as well on legal as on equitable findings; but 
when so reported, instead of being confirmable at the discre- 
tion of the court, the court is by statute required to confirm 
them, " if made in conformity to the provisions " of the statute. 
This renders the sale partly judicial and partly ministerial/ 
and is a finding that the statute is complied with. 

VI. "When the Title Passes. 

§ 134. The contract of sale is only executed so as to pass 
the title by payment of the money, and the execution and 
delivery of the deed, duly approved or confirmed by the court, 
as the practice may be.^ 

In the mean time, and until then, the title in administra- 
tion, executors and guardian sales remains in the ward or in 
the heirs, as the case may be, and in other cases it remains 
until then, in the former owner. ^ 

§ 135. But if the deed be executed and delivered, and the 
consideration be paid, and the proceedings and sale are correct 
in all things other than report of the selling and order of con- 
firmation, yet tlie -title, by long possession of the premises, 
without question of its validity, will ripen into a valid one by 
lapse of time, as is herein before stated.* 

VII. When not Aided in EQrrn.'. 

§ 136. A purchaser of real estate at a guardian's sale, where 

" Koshler d. Ball, 2 Kansas, 160, 172, 171 ; Chick v. Willetts, 2 Kansas, 
384, 390. 

= Lisohey v. Gardner, 8 "W. and Sergt. 814 ; "Williamson «. Berry, 8 How. 
C47; Moore n. Sliultz, 13 Penn. St. 102; Bussey ». Hardin 2 B. Monroe, 
407 ; Thorn ». Ingram, 25 Ark. 52 ; Sowards i). Pritchett, 37 111. 517 ; Cami> 
bell ■». Johnson, 4 Dana, 186 ; Foreman v. Hunt, 3 Dana, 023. 

" Ibid, and Erb v. Erb, 9 W. and Scrgt. 147. 

* Go-wan «. Jones, 10 S. and M. 104. 
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tlio sale has not been reported, confirmed, or approved, as 
required by statute, will not be aided in equity by injunction 
against an action at law for tbe premises, nor by a decree con- 
firming the sale, or quieting title, although such purchaser has 
paid the purchase money. ^ 

§ 137. If an administration sale of lands be void at law, 
equity cannot ordinarily interfere to set up or maintain it.^ 

Nov has the purchaser a lien on the land on failure of title, 
which chancery can enforce against the heirs for the purchase 
money. ■'' 

VIII. ISTOT AEFECl-ED BY EeVEESAL OF THE DeCKEE. 

§ 138. The title acquired at a decretal sale of lands made 
by a court in the exercise of competent jurisdiction, is not 
rendered invalid by the reversal of the decree for mere irregu- 
larity or error.* This, too, although the purchaser was a party 
to the suit in which the decree was made.^ Nor if notice be 
given to the purchaser at the time of the sale and before he 
purchased that an effort would be made to reverse the decree.* 

§ 139. In the case above cited from the first of Wallace, the 
Supreme Court of the United States lay down the rule to be, 

' Young D. Dowling, 15 111. 481 ; Bright v. Boyd, 1 Story, 478 ; Dickey 
V. Beaty, 14 Ohio St. 389. In Bright v. Boyd, Story, Justice, says : " Now 
it is a -well settled doctrine that although courts of equity may relieve 
against the defective execution of a power created hy a party, yet they 
cannot relieve against the defective execution of a power created by law, 
or dispense with any of the formalities required thereby for its due execu- 
tion, for otherwise the whole policy of the legislative enactments might 
be overturned. There may be exceptions to this rule, but if there be the 
present case docs not present any circumstances which ought to take it 
out of the general rule." 

' Lieby v. Parks, 4 Ohio, 469, 493 ; Young v. Dowling, 15 111. 481 ; Bright 
V. Boyd, 1 Story, 478. 

' Lieby v. Parks, 4 Ohio, 4G9, 493. 

" Ward V. Hollins, 14 Md. 158 ; Irwin «. Jeffers, 3 Ohio, (N. S.) 389 ; Gos- 
som v. Donnaldson, 18 B. Monroe, 230; Gray v. Brignardello, 1 "Wall. G27, 
C34; Clark v. Bell, 4 Dana, 20; Fergus !). Woodworth, 44 111. 374; Goudy 
■e. Hall, 36 111. 319 ; McLagan i>. Brown, 11 111. 637 ; Ivorson d. Loborg, 20 
111. 179. 

' Gossom V. Donaldson, 18 B. Mon. 230. 

« Irwin 1). Jeffers, 3 Ohio, (N". S.) 389. 
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" that althougli the judgment or decree may be reversed, yet 
all rights acquired at a judicial sale while the decree or judg- 
ment were in full force, and which they authorized, will bo 
protected. It is sufficient for the buyer to know that the court 
had jurisdiction and exercised it, and that the order on the 
faith of which he purchased was made, and authorized the 
sale." With the errors of the court he has no concern. i This 
doctrine applies however to sales where present power to make 
them is clearly given to the person selling by the decree or 
order of the court, and not to sales made on interlocutory 
orders not yet ripened into full authority to sell, and which 
contemplate and require further action of the court in refer- 
ence thereto before the authority to sell can be exercised. 
Sales under such interlocutory order before farther action by 
the court are invalid and will not be protected from the effect 
of reversal even by a curative entry made nunc jyro tunc.^ 

§ 140. But where one only of several creditors, parties to 
the proceedings and entitled to the proceeds of sale, becomes 
the purchaser, applying only his own portion of the purchase 
money on his purchase, and paying the residue into court, 
and the same is distributed among the other claimants by a 
decree of distribution and paid over to them, some of Avhom 
are insolvent, it is holden in Ohio, that such purchaser, on a 
bill of review, is entitled to the protection of the statute of 
that state of 1841, which provides, "that if any judgment or 
judgments in satisfaction of which any lands or tenements 
belonging to the party hath or shall be sold, shall, at any time 
thereafter be reversed, such reversal shall not affect or defeat 
the title of the purchaser or purchasers; but in such case 
restitution shall be made of the monies by the judgment 
creditor, for which such lands or tenements were sold, with 
lawful interest from the day of sale." And in the same case 

" Gray v. Brignardello, 1 "Wall. 034 ; Vorliees v. Bank of the United States, 
10 Pet. 449 ; Blane v. Carter, 4 Cranch, 328 ; Taylor v. Thompson, 5 Pet. 
370 ; Wright v. Hollingsworth, 1 Pot. 169 ; Elliott «. Piersol, 1 Pet. 340. 

= Gray v. Brignardello, 1 Wall. 634, CSC ; Southern Bk. v. Humphreys, 47 
111. 227. 
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an improper distribution of proceeds was afterwards corrected 
on bill of review.^ 

§ 141. In the case of McBride v. LongwoHli.,^ tlie pre- 
vious case of Hullell v. The Administrator of Broadwell^ 
was adverted to and approved, as not in conflict with the 
decision in McBride v. Zongworth, as in the case from 
Sth Ohio, the purchaser was the sole creditor; purchased in 
discharge of his own mortgage deci-ee; received the entire 
proceeds, and was still the holder of the premises so purchased 
by him, and " no new rights had intervened." The court there 
held that such sole purchaser was to be regarded as a party 
merely and not as a ioiia fide purchaser; and that on reversal 
of the decree of sale the mortgagor had a right to redeem. 
Tliat as " there were no other parties in interest but the mort- 
gagor and mortgagee," and that " between them full justice 
could be done" after such reversal. 

IX. How Affected by Statute of LnnrA'noN. 

§ 142. The special statute of limitations limiting the time 
to five years, or other term, in which the validity of sales in 
probate made at the instance of guardians and administrators 
may be questioned, is not construed to apply to such sales 
made under decrees or orders that are void for the want of 
jurisdiction of the court; or in cases where jurisdiction had 
not attached; nor to sales made as if by a guardian, by one 
assuming to be, biit in reality not such. If the order be void, 
or if the sale be made by one having no authority whatever, 
nor semblance thereof, the statute will not apply. In all such 
cases the heir at law will not be estopped by the limitation 
of time named in the statute, from asserting his title.* Nor 
will the statute apply to sales made before its enactment. ^ 

§ 143. But the defendant, in an action for real estate, who 

' McBride v. Longwortli, 14 Oliio St. 344, 351, 353. 
' McBride v. Longwortli, 14 Ohio St. 349, 351, 353. 
= 8 OMo, 120. 

■* Purley v. Hays, 23 Iowa, 1 ; Holmes v. Bcal, 9 Cusli. 223 ; Chadbourne 
u. Kadcliflf, 30 Maine, 354. 
' Cooper c. Sunderland, 8 Clarke, 14. 



THE SALE. C3 

makes title under an administrator's sale in probate and con- 
veyance, and having had possession for moi'e than five years, 
the time limited in ■«'hich to question such sales, and who 
pleads and relies on such limitation, will not be required in 
such action to first show a priTiia facie valid sale before he 
can take the benefit of the statute, i 

§ 144. To require the defendant to first establish a valid 
sale before he can have the benefit of the limitation, would 
effectually do away with the statute, for if the sale be shown 
to be valid, such showing is a full defense and the statute is 
useless. 

§ 145. But ordinarily a defendant thus defending must 
show a sale in fact and a deed thereon, and that the same Avas 
confirmed by the court, so as to amount to color of title under 
which to claim the protection of the statute of limitation. ^ 

X. IIow Affected by the Statute of Feattos. 

§ 146. The prevailing rule is, that after confirmation, judi- 
cial sales are not witliin the statute of frauds. Lord Haed- 
■\viOKE seems to have first asserted this principle in the case of 
the Attorney General v. Day.^ His Lordship, in that case, 
lays down the rule that judicial sales, unlike ministerial sales 
of a sheriff on execution, are not within the statute of frauds, 
and, therefore, his Lordship declared that after the master's 
report and confirmation, he did not doubt the pripriety of car- 
rying into execution a purchase made by oral bid, although 
the purchaser had subscribed to no agreement. Judge Stoey 
assented to the same principle in Arnold v. Smith, but did not 
consider the sale involved in that case a judicial sale, for the 
reason, as he states, that in Ehode Island such sales are not by 
law required to be reported to the court for confirmation.* 

§ 147. In New York it is held that if a judicial sale is 
within the statute at all, the report of the master or ofiicer, or 

' Holmes v. Beal, 9 Gush. 223 ; Vancloave «. Millikin, 13 Ind. 105. 
' llawlinga v. Bailey, 15 111. 178; Vancleave v. Millikin, 13 Ind. 105. 
8 1 Vez. Senr. 318 ; Brown, Statute of Frauds, Sees. 624, 025 ; King a. 
Gunnison, 4 Barr, 171. 
' Arnold «. Smith, 5 Mason C. C. 414, 420, 431. 
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the memorandum of the auctioneer employed by him is suffi- 
cient to take it out.i In Missouri the ruling is substantially 
the same as to the effect of the master's report. ^ In Alabama 
the sale is held to be out of the statute by confirmation, not 
before. 3 These rulings, though some of them go further, sus- 
tain the principle laid down by Lord IIaedwicke, which is that 
after confirmation the sale is out of the statute. 

In Pennsylvania and California, the authorities go to a still 
greater length, and the rule is, that judicial sales are not within 
the statute of frauds at all.* 

§ 148. In Illinois the ruling is, that administrator's sales 
are within the statute, and that even judicial sales by a master 
are not binding "until approved by the court," which, of 
com-se, carries the inference that after approval or confirmation 
those made by a master are no longer within the statute.^ 

XI. When Valid by Lapse of Time 

§ 149. There is a defense, founded alke in benevolence, 
equity, and sound polic3^ It is lapse of time. Time, which 
destroys all things else, serves but to render one's landed pos- 
sessions and titles more sacred and more secure. Time or 
accident destroy records and muniments of title, yet time 
itself, when sufliciently long, repairs the loss. Errors, irregu- 
larities, and judicial insufficiencies may intervene after a series 
of years to avoid a title and destroy a right; but time supplies 
the presumption that in the inception of the possession the 
attributes of title were all right, a presumption growing out 
of long possession and out of the negligence of the adverse 
claimant in prosecuting his claim. Eenevolence and good 
conscience alike forbid the disturbance of possessions and firc- 

' Hageman ti. Jolinson, 33 Barb. (N. Y.) 300. The case liere cited from 
New York was a case of sale' on mortgage foreclosure. National Fire 
Ins. Co. v. Loomis, 11 Paige, 431. 

« Stewart ii. Garvin, 31 Mo. 30. 

= Hutton ». Williams, 35 Ala. 503. 

* Fulton V. Moore, 35 Penu. St. 408; Ilallcck v. Gu}', Cal. 181; King v. 
Gunnison, 4 Barr, 171. 

' Bozza D. Rowe, 30 111. 198. 
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sides by demands, wliicli if earlier presented, might possibly 
have been explained away. 

§ 150. Equity will discountenance them when time has 
carried away those who are presumed to have had knowledge 
of the transactions and rights thus sought to be questioned, 
and will refuse such claimants equitable aid. A like refusal 
is also based on what is called " analogy " to limitations of 
statutes at law, where a less time has run than is ordinarily 
deemed curative in itself i So, that in titles founded on judi- 
cial sales, if there be defects and irregularities, by lapse of 
time the presumption arises that in the inception of the title 
the deficiencies were all supplied, and that their evidences have 
passed away. 

But no length of time will within itself raise a presump 
tion in contradiction to an express showing of the record 
Thus, where the record and proceedings show affirmatively 
that a guardian aci litem did not, as such, or otherwise, appear 
in an action, and was not in any manner brought into couit 
in the course of the proceedings, and the proceedings arc 
fatally defective by means of such showing, mere lapse of time 
will not cure the defect, or raise a presumption contradictory 
to the record in order to uphold a sale or to supply the 
deficiency. 2 

§151. The affirmative showings of the record are to be 
received as absolute verity. Presumptions will supply sucli 
irregularities only as do not involve the question of jurisdic- 
tion, and whereof the record is silent. 

' 2 Story, Eq. Jur. Sees. 1620, 1622 ; Slieer v. Bank of Pittsburgh, 16 Hon. 
071; Beauregard o. New Orleans, 18 How. 502; Newson «. Wells, 5 
McLean, 32 ; Shafer v. Gates, 3 B. Mon. 457 ; Gray c. Gardner, 3 Ma-s. 
399; Leverett v. Armstong, 15 Mass. 37; Scott b. Freeland, 7 S. & 
M. 409 ; Bostwltcli «. Atkins, 3 Comst. 53 ; Laughman v. Thompson, 6 S & 
M. 9; Moore v. Green, 18 How. 69; Watts ». Scott, 3 Watts. 79; Evans c. 
Spurgin, 11 Gratt. 615. 

=■ Shaefor t. Gates, 3 B. Mon. 457, 458. 
5 
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XII. How EkFOECED against 'HIE PuKCIIASEIt. 

§ 152. By the purcliasc, the purchaser at a judicial sale 
becomes a party to the proceedings iu which the sale is made.^ 

§ 153. jSTow, whoever makes himself a party to the pro- 
ceedings of a court of general equity jurisdiction, and under- 
takes to do a particular thing under its decretal orders, may be 
compelled to perform what he has undertaken. ^ The proper 
tribunal to compel it is the same court, and by motion in the 
same cause in which the undertaking occurred. ^ This rule 
applies to purchasers at judicial sales in courts of chancery, 
and the proper method of compulsion is by attachment.* 

§ 154. Nor does it matter that there is a right, on default 
of jDaymcnt, to re-sell the lands or bring suit; for the right is 
optionary, not with the purcliascr, but with the court or party 
selling. 5 The very point was decided by Lord Eldon, in 
Leaton v. Slacle,^ in which case the court said: " If you make 
out that the seller would have been at liberty to re-sell, that 
does not make out that he lets the other off." 

§ 155. But such purchaser at a judicial sale may not be 
thus compelled to complete the sale if the title be defective, 
nor to pay the consideration money until the defect, if there 
be one, is obviated ; for although the rule caveat emptor applies 
after the sale is closed by payment of the purchase money and 
delivery of the deed, if there be no fraud, yet the buyer, if he 

' Cazet ». Hubble, 36 N. Y. K. 677; Eequa s. Eea, 2 Paige, 339; Dedrick 
T. AVatkins, 8 Humph. 520. 

2 Wood t,. Mann, 3 Sumn. C. C. 318, 326; Gross d. Pearcy, 2 P. and H. 
(Va.) 483 ; Planter's Bk. b. Fowles, 4 Sneed, (Tonn.) 461 ; Blackmoro b. Bar- 
ker, 2 Swan, (Tenn.) 340 ; Stlmson «. Meed, 2 Rhode Island, 541 ; Cazet j:. 
Hubble, 36 N. Y. 677. 

= Wood 4). Mann. 3 Sumn. C. C. 318, 325 ; Cazet a. Hubble, 36 N. Y. 677. 

' Wood -u. Mann, 3 Sumn. C. C. 318, 326 ; Landsdown «. Elderton, 14 
Ves. 512. In the matter of Yates, 6 Jones Eq. (N. C.) 212. Brasher u 
Cortland, 2 Johns. Ch. 505. 

» Wood t). Mann, 3 Sumn. C. C. 318 ; Cazet -o. Hubble, 36 N. Y. 677. 

« 7 Ves. 265 ; Wood «. Mann, 3 Sumn. C. C. 331. 
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discover tlie defect beforehand, will not be compelled to com- 
plete tlie sale.' 

§ 156. And therefore if a rule be made against him Avith a 
view to enforcing compliance with his bid, he may, on appear- 
ance thereto, have an order of reference to inquire into and 
report the state of the title to the property, and if the title 
prove to be doubtful and incm-ably defective, he will not bo 
■coerced into completion of the purchase. ^ 

XIII. How CaKEIED IKTO El'FECr E!J favor of PuKCIIilSEi:. 

§ 157. la judicial sales, by courts of ordinary general 
chancery jurisdiction, the better course is for the decree or 
order of sale to include also an order to put the purchaser into 
possession to save a resort to an action at law for that purpose. 
But whether there be such order inserted in the decree or not, 
tlie court has full power to enforce its sale by putting the pur- 
chaser into possession of the premises against the possession 
of a party to the suit, or any one holding under such party, 
who came into the possession during the pendency of the suit 
and refuses to render up the premises to the purchaser. ^ 

§ 158. The mode of proceeding is, first by a judicial order 
to the defendant in possession to deliver up the premises to 
the purchaser, according to the intent of the decree. Or when 
the decree of sale includes an order for possession, then a 
formal writ of possession or decretal order for possession is 
proper. If ineffectual, the next step is an injunction, and then 
a writ of assistance.* 

§ 159. But these summary methods of putting a purchaser 

' Ormsby v. Terry, 6 Bush. (Ky.) 533. 

' Graham v. Bleakie 3 Daly, (N. T.) 55. 

' Kershaw v. Thompson, 4 Johns. Ch. 609 ; Gowan v. Sumcvalt, 1 Gill and 
J. 511; 1 Bland, 863; Prelinghuysen v. Colden, 4 Paige, 204; Van Hook 
c. Throgmorton, SPaige 33; MoGowan «. Wilkins, 1 Paige, 121 ; Creighton 
r. Paine, 2 Ala. 158 ; Planter's Bk. d. Fowlkos, 4 Sneed. (Tenn.) 461 ; Oliver c. 
Caton, 2 Md. Ch. Decis. 297; Trabue v. Ingles, 6 B. Mon. 84; Applegate «. 
Russell, 35 Md. 317. 

* Kershaw v. Thompson, 4 Johns. Ch. 609; Frelinghuysen v. Colden, 
4 Paige Ch. 204; Van Hook b. Throgmorton 8 Paige, 33; McGowan v. 
Wilkins, 1 Paige, 121 
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at judicial sale into possession, or of forcing Mm to comply 
with, his purdiase, are not understood to be within the powers 
of a mere probate court making sales of a decedent's lands 
under the statute. The purchaser at such sales will be left to 
his remedy at law by action of ejectment, or whatever legal 
remedy by action stands in lieu thereof, in case, as in some of 
the States, the action of ejectment be abolished. i 

§ ICO. If, on the other hand, the purchaser at a sale of 
lands in probate, refuse to complete the purchase and pay the 
purchase money, then, instead of the coercive process which a 
chancery court of general jurisdiction might resort to, and 
which is not among the powers of the probate court, the 
property may be sold over again, and if for a less sum the 
administrator may recover the difference from such first pur- 
chaser, and if it amounts to more than what will pay the debts, 
the residue is a trust fund for the widow and heirs of the 
deceased. 2 

XIV. Katlfication By the Paety Aieeoted, oe by Lapse oe 

TniE. 

§ IGl. Though a sale be not legally binding in the first 
instance, yet it may become so by ratification, either express 
or implied, of the party whose property is sold.* 

§ 162. Thus a sale by guardian, of a ward's lands, is ratified, 
if the ward, when of full age, receive and accept the proceed* 
of the sale with knowledge of the circumstances.* 

And so of an acceptance by the heirs at law of their respectirc 
shares of the purchase money of land sold by the adminie- 
tvator of a decedent with full knowledge of the condition of 
things; they thereby ratify the sale and may not thereafter 

' Butler V. Emmet, 8 Paige, 13, 

' Cobb V. "Wood, 8 Cusli. 328; Mowry «. Adams, 14 Mass. 337. 
' Miclioud V. Girod, 4 How. 503, 561 ; Scott v. Frceland, 7 S. and M. 409, 
430 ; Tooley v. Gridley, 8 S. and M. 493 ; Henderson ii. Herrod, 33 Miss. 434. 
* Scott s. Frceland, 7 8. and M. 409, 430. 



THE HAUE. t)9 

contest its validity/ unless for fraud unknown to them when 
they received the proceeds. ^ 

§ 163. "Where the widow of an intestate sold the eq^uitable 
interest of the deceased, in a parcel of land, without any 
authority, it was holden that the heirs at law, by receiving the 
purchase money affirmed and ratified the sale.^ 

' Lee D. Gardner, 26 Miss. 531 : Jennings v. Kee, 5 Ind. 357, 359 : Maple 
e. Kussart, 53 Penn. St. 348: Michoud v. Girod, 4 How. 503, 5G1. 
" Michoud v. Girod, 4 How. 503. 
•Jennings v. Kce, 5 Ind. 357, 359. 



CnAPTEE V. 

JUDICIAL SALES TO ENFORCE LIENS ON REAL PROPERTY. 

I. MnfficiTAi, Liens for Street Impeoyemests. 

II. Mechawic's Liexs. 

III. MoETGAGB Liens. 

IV. Vendor's Liens. 

I. MuNicirAL Liens foe Steeet IsirEOVKuENTS. 

§ 164. Sales in equity for the eEforccment of municipal 
liens on land, arising under ordinances or statutes for street 
improvements, are regarded as judicial sales, i If there be no 
special method provided for tlie enforcement of liens of a 
municipal corporation for street improvements, or if thei'e be 
a method prescribed, but not prescribed as exclusive, then, in 
cither case, the remedy may be sought and the enforcement 
had by decree and sale, in equity, on application by bill or 
petition, upon the general principle of equity jurisdiction for 
the enforcement of liens. 

§ 165. InMcInerny v. Eead,^ the Supreme Court of Iowa, 
Dillon, Justice, lay do's\Ti the rule in the following language: 
""We take a view of the matter which upholds the power 
granted and makes it effective, but which duly guards and 
preserves the rights of the property owner. The expenditure 
is declared to be a lien, and liens may be enforced in equity, 
and the power ' to collect ' given by the charter may be exer- 
cised by commencing an action in court to have the lien 
enforced." And again, in the same case, the court say the 
)ity or corporation may, " if its right is not barred, commence 
a suit in equity to collect its tax and enforce its lien, we have 
no doubt, and it was so expressly adjudged in the case of the 
Mayor, etc., v. Colgate, above cited." 

' Oliio Hfo Ins. & Trust Co. v. Gibbon, 10 Oliio St. 557 ; HamiUon ■e. 
Dunn, 23 111. 250. 
2 Mclnorny v. Read, 23 Iowa, 410 ; Mayor - '^olgato, 13 N. Y. 140. 

(70) 
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§ 100. And we may not regard the use of the word " action " 
in this opinion as applied in its ordinary and original legal sense, 
and, therefore, as importing a proceeding at law, but rather 
in the extended sense in which the Eevision of Iowa has used 
it, alike in reference to both equitable and legal proceedings. 
This is clearly apparent by the subsequent reference to a 
" suit " in " equity " in the opinion of the learned judge. 

§ 167. Such liens and sales are the creatures of the statute 
— are regulated thereby — and the power of the court is said to 
be limited to a confirmation or rejection of the sale when 
made, whether the sale be by virtue of a judgment at law or 
decree in chancery. The court cannot modify, but must con- 
firm or reject the sale. 

The principle, in either case, is the same. The right and 
lien are purely statutory, were unknown to the common law 
and ordinary chancery jurisdiction. The statute in the several 
states is the judicial guide as to the extent and enforcement 
of such liens, although, in the very nature of the ease, the 
exercise of more or less of chancery powers is involved 
in the proceeding, as in addition to the ordinary judgment, 
if the proceeding be at law, an order or decree of condemna- 
tion and sale of property specified and described therein is 
necessary. 1 

§ 16S. In Ohio Life Ins. and Trust Co. v. Gilion," arising 
on street improvements, the sale was made on decree and under 
the appraisement law of that state. The ground and a build- 
ing thereon were aj)praised together and sold as an entirety. 
After confirmation of the sale and payment of the purchase 
money, it \ja& discovered that there was less ground by three 
feet frontage than the quantity sold. It was holden that a cor- 
responding deduction from the price could not be made by the 
court. That there was no rule by which the discrepancy in 

' Oliio Life Ins. & Trust Co. «. Gibbon, 10 Oliio St. 557 ; Canal Co. v. 
Gordon, G Wall. 561, 568; Mclnorny d. Read, 23 Iowa, 410; Dillon, Muni- 
cipal Corps. Sec. 600. A personal action will, in some cases, lie for tlio 
money, as for instance an ordinary action at law wliere the party bas 
petitioned for or otherwise acquiesced in the improvement, but this will 
uot reach the lien. Eschbach ». Pitts, G Md. 71. 

" 10 Ohio St. 557. 
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value could be arrived at, as the purchaser liad lost no part ol 
tlie building, but a part of tbe ground only wliicli he had 
contracted for, and the whole had been appraised and sold 
together. Moreover, that were it otherwise, the court could only 
confirm, or vacate, the sale as it was made, and could not alter 
or modify it in any substantial particular. It might correct 
mistakes in computation and other errors, but not change the 
terms of the sale when made. In this case, the com't say: 
" The purchaser gets, with his twenty-seven feet, all the improve- 
ments which entered into their estimate of the value of the 
entire lot. How much of this estimate was for the 'ground' 
and how mucli for the ' improvements ' does not appear, and 
no computation could have ascertained it." The court add, 
that the improvements " may have been very valuable ;" that 
there " was no previous measurement to ascertain the frontage 
of the lot, and no express reservation of a right to do so, 
before or at the time the money was paid, which was several 
days prior to filing the motion at special term, one month 
after the sale;" that " judicial sales should always be certain, 
and not subject to any future contingencies, so that all bidders 
may have equal advantages ;" that the power of the court is 
" to confirm or set aside, but not to modify the sale or its 
terms;" that if "the sale ought not to be confirmed as it was 
made, the best, and only proper remedy, is a resale, with or 
without valuation, as justice may require." i 

§ 169. To enable a municipal corporation to enforce pay- 
ment of a tax levied for street improvements by judicial pro- 
ceedings against the property or owner, the ordinance under 
which the proceedings are had, must have been duly published 
as required by law. Until such piiblication no liability to pay 
is incurred. In the case of Duiuque v. Wooton,^ a suit in 
chancery, commenced by the city of Dubuque to enforce pay- 
ment for street improvements, the Supreme Court of Iowa 
held, that for want of such publication, the complainant was 
not entitled to relief. That court, Beck, Justice, say: "The 
publication required by the second section of the ordinance is 

■ Ohio Life Ins. & Trust Co. v. Gibbon, 10 Ohio St. 5C5, 56G. 
' Dubuque ■». Wooton, 33 Iowa, 571, 574. 
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■jadoubtedly necessary in order to fix the liability of the tax- 
payer, for, by the terms of the ordinance, the tax is declared 
to be due and payable after the publication is completed. Wc 
do not think the tax can become 'due and payable ' until this 
requirement is complied with. The city has chosen to fix this 
condition to its right to enforce the tax, it must be complied 
with." 

II. Mechaoto's Liens. 

§■ 170. Mechanic's liens are of modern date, and are crea- 
tures of the statute. 1 Though given by law, the enforcement 
of them usually involves the exercise of equitable powers, 
however in form of law merely such proceedings may be con- 
ducted. Thus the courts have held that the proceeding itself, 
when not otherwise required by the statute, should be in 
chancery or according to equity principles and practice.^ 

§ 171. In the case of Hamilton v. Dunn, the Supreme 
Court of Illinois, Beeese, Justice, lay down the rule that " suits 
to enforce ' such liens ' although by statute placed on the 
common law docket, are yet preceedings, in chancery, and 
governed by the rules of that where they apply and where the 
act giving the lien has not prescribed difierent rules." ^ They 
arc regarded in Connecticut as conferring the same rights as 
a mortgage.* 

§ 172. In the case of Canal Co. v. Gordon,^ the court say: 
'•' They were unknovra to the common law and equity juris- 
l^rudence both of England and of this country. They were 
clearly defined and regulated in the civil law.* "Where they 
exist in this country they are the creatures of local legislation 
They are governed in everything by the statutes under which 

' Canal Co. v. Gordon, 6 Wall. 561, 571, 

" Hamilton v. Dunn, 23 III. 259 ; Kose v. Persse, 29 Conn. 356 ; GoodmaD 
V. White, 26 Conn. 317, 319, 829 ; Mclnerny v. Head, 23 Iowa, 410. 

= Hamilton v. Dunn, 22 111. 259, 201 ; Clark v. Boyle, 51 111. 104; Marvin 
«. Taylor, 27 Ind. 73. ' 

* Goodman v. White, 2G Conn. 317, 319, 330. 

» 6 Wall. 561, 571. 

« Domat, Sees. 1743, 1744. 
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they arise." This was a case coming np on appeal in chancery 
from tlie decree of the circuit court of the United States for 
the northern district of California. It involved the question 
as to whether the mechanic's or builder's lien for constructing 
one section of a canal flumes and acc[iiediicts, attached to the 
whole canal or only to tlie section on which the work was 
bestowed. The Supreme Court held that the lien attached 
only to the section on which the work was done. That court 
says: "The lien is given to contractors and laborers ujjon the 
ditch or flume ' which they may have constructed or repaired, 
■■'• * * * * to the extent of the labor done and materials 
furnished.' The M'ork of Gordon was all done upon the upper 
section. He had nothing to do with the lower section. So far 
as he was concerned and for all the purposes of this litigation 
they were distinct and independent works. A different prin- 
ciple would produce confusion and lead to serious evils." ^ 

§ 173. By analogy to the general doctrine of relation, such 
sales and conveyances made thereon bear relation to the time 
of the inception of the lien if the statute be conformed to, 
and such date be agreed and fixed by the order or decree of 
sale as against subsequent lien-holders and purchasers. ^ 

§ 174. In Indiana the practice is to render a judgment at 
law for the debt against the owner of the property who was 
such at tlie time of executing the work, and also to make a 
decree in equity against the property itself, condemning it to 
be sold for the amount found due to the plaintiif. Thus the 
proceeding, as is necessarily the case where the proceeding is 
in personam as well as in rem, becomes a mixed one of law 
and equity.^ 

§ 175. In such cases it follows that if the amount be not 
realized on the decree, a writ of ordinary execution can go 
against the property generally of the defendant to enforce the 
personal judgment for the unsatisfied residue of the judg- 
ment. A sale on the latter would be a ministerial one, whilst 

' Canal Company v. Gordon, 6 Wall. 572. 

^Jackson v. Davenport, 20 Johns. 507; Jones v. Swan, 21 Iowa, 184; 
Rcdfield D. Hart, 13 Iowa, 355 ; State v. Lake, 17 Iowa, 215. 
" Marvin v. Taylor, 27 Ind. 73. 
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a sale on the decree in equity would partake of tlie character 
of a judicial sale. 

§ 176. To make a valid sale of lands under a decree to 
enforce a mechanio's lien, all persons in interest in the prem- 
ises are to be made parties. Therefore if the debtor who 
procured the work to be done upon the premises convey the 
property to a Tjona fide purchaser after the execution of the 
work, and before commencement of proceedings to enforce the 
lien, and the conveyance be recorded, (or come otherwise to 
the knowledge of the creditor,) the grantee must be made a 
party defendant, else he will not be affected in his rights 
under his conveyance by the decretal sale.^ 

§ 177. In the leading case cited from Indiana, the decree 
expressly reserved the rights of all persons not made parties 
to tlio suit, but such would be the general effect without the 
reservation. A party , in interest (not buying lis pendens) 
must have his day in court in adversary proceedings. 

§ 178. As betwixt a prior mortgage lien and a mechanic's 
lien on one and the same property, the rule in Illinois is to 
give the mechanic's lien its pro rata proportion of tlie 
increased value caused to the property by the improvement 
when the fund arising from the sale is insufficient to satisfy 
both. Not the cost of the improvemrait, but such part of the 
proceeds of the sale as bears a just proportion to the increase 
thereof caused by the betterments placed on the property by 
the mechanic.^ And in the same state, as betwixt two or 
more mechanic's liens against the same property, and of equal 
priority, the proceeds of sale are equally distributed among 
them. 3 

§ 179. In ISTevada it is held that a purcliase and deed 
under a mortgage foreclosure and sale, made and perfected 
before proceedings were commenced for enforcing a mechanic's 
lien on the same premises, carries the title as against the pur- 

' Marvin v. Taylor, 37 Ind. 73 ; Brown i>. Wyncoop, 3 Blackf. 230 ; Hol- 
land V. Jones, 9 Ind. 495 ; Shaw b. Hoadley, 8 Blaokf. 165. 

« Crosby «. IST. W. Manf. Co. 48 111. 481; Howctt v. Selby, 54 111. 151; 
Dinglodine ■». Hershman, 58 111. 380. 

3 Buchter v. Dew, 39 111. 40. 
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chaser under the mechanic's lien, when in the proceedings to 
enforce it the purchaser under the mortgage decree was not 
made a defendant, although the mortgage deed be junior in 
point of date to the inception of the lien of the mechanic. 
For, by the purchase and deed under the decree foreclosiDg 
the mortgage, the legal estate passed to the grantee in such 
deed, and could not be divested by the sale under the mechanic's 
lien without having made the mortgage purchaser a party so 
as to give him a day in court, and an opportunity to contest 
the lien of the mechanic. ^ 

§ 180. Nor does it matter that the deed under the mortgage 
sale was made to an assignee of the purchaser. The effect is 
the same as if made to the purchaser himself. " The sheriff 
had a right, on sufficient evidence of the assignment of the 
certificate of sale, to make the deed " to the assignee.^ 

The same principle as to priority is asserted in Illinois, 
under the statute respecting mechanic's liens. In Williams 
V. Chapman and others,^ the court say: "The right of those 
not made parties are not affected by the decree, or any proceed- 
ing under it;" and hold that the purchaser, in that case, 
imder a mortgage foreclosure not having been made a party to 
the suit on the mechanic's lien, had the superior title even if 
the mechanic's lien were the oldest, though it was not. 

§ 181. In Iowa, the lien of the mechanic attaches from the 
commencement of the work. It continues without any effort 
to perpetuate it until ninety days after the work is completed 
and materials furnished. Within the ninety days it is the 
duty of subsequent incumbrancers to ascertain if such lien 
exists. In default thereof, the lien of the mechanic will over- 
ride such incumbrances originating within the ninety days. 
Within the ninety days the mechanic must file with the clerk 
of the court notice of his lien and the amount thereof. After 
that time, and after such filing, such notice is notice to sub- 

' The Matter of Smith, 4 Nevada, 254; but see State v. Eads, 15 Iowa, 
114, where the contrary doctrine is substantially holden. 

« The Matter of Smith, 4 Nev. 254, 260. 

3 Williams v. Chapman, 17 111. 423 ; Kimball v. Cook, 1 Gilm. 427; Kelly 
e. Chapman, 13 111. 534. 
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sequent incumbrancers, and they take subject to the mechanic's 
lien. Omission to file the notice will postpone the mechan- 
ic's lien in favor of such subsequent incumbrancers and 
purchasers.! ]S"ot, however, if they otherwise have notice of 
the lien. 2 

§ 182. In the same state it is held that the erection of such 
a structure on land at the request of the purchaser thereof, who 
is in possession under a contract of purchase which is yet 
executory, and is never afterwards completed by payment of 
the pm'chase money and procurement of a conveyance, entitles 
the mechanic to a lien against the building so erected. ^ 

Such is the ruling under the statute which declares that, 
" The lien for the things aforesaid, or work, shall attach to the 
buildings, erections, or improvements, for which they were 
furnished or the work was done, in preference to any lien,' ' 
etc., and that such building may be " sold under execution, 
and the purchaser may remove the same." 

§ 183. In Iowa, judgments given for mechanic's liens are 
cnforcible by special execution. 

By statute such special execution is to conform to the judg- 
ment; and the sale shall be made as on ordinary writs of 
execution.* The statute also declares that the " lien shall attach 
to the building, erections, or improvements, for which they 
were furnished or the work was done, in preference to any prior 
lien, or incumbrance, or mortgage upon the land upon which 
said building, erections, or improvements have been erected or 
put, and any person enforcing such lien may have such build- 
ing, erections, or improvements sold under execution, and the 
purchaser may remove the same within a reasonable time 
thereafter." Under this statute it is holden that a sale on 
special execution running against a house and ground, issued 
on a mechanic's lien, judgment entered against the house alone 

' Jones V. Swan, 21 Iowa, 181. 
2 Noel u. Temple, 13 Iowa, 276, 381. 
= Stockwell 5). Carpenter, 27 Iowa, 119. 
* Revision of 1860, Sec. 1864. 
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is ToiJi in ca contest between the purcliaser under tbc special 
execution and a prior mortgagor. ^ 

§ 184. On a proceeding to enforce by foreclosure such prior 
mortea<re, tlie court will treat the execution sale as void, and 
will provide for discharge of the mechanic's lien out of the 
proceeds of the mortgage sale; and although the priority of 
the mechanic's lien attaches only to the house or proceeds of 
sale thereof, yet if the court award to such lien a general 
priority of payment from the proceeds of both house and 
ground, it is not a matter of such error as the holder of the 
mechanic's lien can complain of. If tliere be error, the error 
is in his favor. ^ 

III. MoETGAGE Liens. 

§ 185. Foreclosure sales in equity of mortgaged premises 
are an innovation on the original remedy of the mortgagee. 
He had a right at common law, on breach of condition, to take 
possession of the property, and to a prudent use of the same, 
but subject to an accounting for the rents and profits thereof 
He was moreover bound to deliver back possession when out of 
such income the debt, interest and charges were satisfied. Or, 
as an alternative remedy, he might proceed by bill in chancery 
and foreclose the debtor's equity of redemption by a decree 
cutting ofi' the right to redeem and vesting in the mortgagor the 
entire property and estate.* This latter is termed a strict fore- 
closure. This procedure, however, was liable to impose great 
hardship on one or other of the parties, as the property might 
be of much less or much greater value than the amount of the 
mortgage debt. If the former, tlie creditor got too little, and 
if the latter, he got too much for his debt. The creditor 
being now the owner of the property might sell the same. If 
by fair sale, the amount produced was less than his debt, he 
could then proceed, according to some rulings, on his bond, at 

' Wilson V. Eeutor, 39 Iowa, 176. 
= Ibid. 
= Ibid. 

^4 Kent, Com. 16C, 1G7; Bradley v. R. K. Co. 3G Pcnu. St. 141, 150, 
151 ; Kobcrtsou v. Campbell, 3 Call. 438. 
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law, against liis debtor for the residue. To obviate these 
resiilts, and assure a more equitable adjustment of the rights 
of parties, the most of the American States adopted the system 
of foreclosure and sale in chancery and causing the fund to be 
brought into court and applied on the debt, interest and costs, 
and the ovei-plus, if any, to be paid over to the mortgage 
debtor;! but in case of a deficiency in amount to discharge 
the debt, interest and costs, the residue of the debt remained 
against the debtor for which ho Avas proceeded against at law 
by an action, judgment, and execution sale if other property 
were found. A still further progress was then made in many 
of the States to avoid the suit at law by allowing a decree or 
judgment in the same proceeding for the remaining balance 
of the debt and awarding execution- thereon, thus avoiding 
circuity of action. Sales in each of these ^proceedings in 
chancery (but not sales on the judgment and execution for the 
residue,) are judicial sales. Of these only it is our purpose, 
under this head, briefly to treat. Mortgage sales, on wi'it of 
scire ^facias and other proceedings at law, and in proceedings 
of a mixed nature, under various statutory innovations as 
adopted in some of the States, do not properly come under our 
present title. They are not purely judicial sales. Some are 
purely ministerial, and others again are of so dubious a char- 
acter, though made in obedience to judicial decrees as at most 
to be but quasi judicial. As for instance, where the enforce- 
ment is by special writ of execution issued to the sheriff, and 
no report or confirmation of the sale being by law required. 

§ 186. In Pennsylvania and some other of the States, equi- 
table foreclosure and sale does not exist, unless a trust be con- 
nected with the mortgage and be abused. ^ The procedure is 
at law by scire facias or other legal process. ^ 

§ 187. Eut the powers of courts of equity to decree a fore- 
closure and sale of mortgaged premises in general, on a proper 
case made by bill or petition, and to enforce such decree by 

' Story, Eq. Jur. Sec. 1025 ; Bradley v. R. E. Co. 3C Perm St. 147, 1848. 
"Bradley v. E. R. Co. 36 Penn. St. 141, 148; Willard v. Norris, 2 
Eawle, 56. 
5 Bradley «. R. R. Co. 36 Penn. St. 141, 151. 
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judicial saie, and distribute or order tlie application of tlic 
proceeds, is now finally establislied in most of the States. ^ 

§ 188. Mortgage sales in equitable proceedings are ordi- 
narily made for cash ; but by consent of parties the court wiU 
sometimes order the sale to be made on a credit; and may, on 
complainant's request alone, so direct as to the amount of the 
debt and interest of the complainant. In the case of Sedgwich 
V. Fish, the court say, " Judicial sales are not, in general, made 
on credit without the consent of the parties."^ 

§ 189. The proper person to make them, where there is no 
statutory regulation to the contrary, is a master or commis- 
sioner, appointed by the court and designated in the decree. ^ 
They must be made by him in person, and not by deputy, but 
lie may depute another person to make the same, if such 
deputed person act in his immediate presence and under his 
control.'' 

§ 190. The purchaser will not be forced to complete the 
purchase when the sale was not made at his risk, and he cannot 
be placed in possession without resorting to an action of eject- 
ment, or where he cannot have a clear title. ^ 

§ 191. After the sale the court, when necessary, will retain 
control of the case to the perfecting of the ends of justice, 
and will coerce, by proper process, the delivery of possession 
of the premises to the purchaser, in case the mortgagor or any 
person claiming, or coming in under him subsequently to the 
commencement of the suit, withhold the same from the pur- 
chaser. The eourt will not, in such case, leave the purchaser 
to his remedy at law.' 

' Story, Eq. Jur. Sec. 1035 ; Brownson «. Kinzic, 1 How. 318 ; Lansing c. 
Goelot. 9 Cow. 346 ; 4 Kent, Com. 181 ; Bogera v. Jones, 1 McCord, Ch. 331 ; 
Pannell v. The Bank, 7 Har. and J. 202 ; Bradley t. R. E. Co. 36 Penn. St. 
141, 148. 

= Sedgwick v. Fish, Hopkins, Ch. 594 

' Heyer c. Deaves, 3 Johns. Ch. 154. 

■• Heyer v. Beaves, 3 Johns. Ch. 154. 

' McGowan v. Wilkins, 1 Paige, 130 ; Seaman o. Hicks, 8 Paige, 655. 

« Suffern d. Thompson, 1 Paige, 450; Williams o. Waldo, 3 Scam. 264; 
Kershaw 'o. Thompson, 4 Johns. Ch. 609; Prelinghuysen v. Golden, 4 
Paige, 304 ; Van Hook «. Throgmorton, 8 Paige, 33 ; Creighton ■». Payne, 2 
Ala. 158 ; McGowan, ■n. Wilkins, 1 Paige, 131. 



JUDICIAL SALES TO ESTFOECE LIENS. 81 

§ 102. The proper remedy is first an order, in case of dis- 
obedience thereof, then an injunction, and if need be, a writ of 
assistance. 1 Such proceedings, however, will not be awarded, 
usually, to a purchaser from the purchaser at the judicial sale, 
nor as against one entering though during the pendency of the 
suit, yet not entering under the mortgage debtor, or other 
party defendant to the suit.^ 

§ 193. In case there be a judgment or judgments against 
the mortgage debtor, prior in date to the mortgage, and a lien 
on the premises, then such judgments are to be first extin- 
guished out of the proceeds of the mortgage sale.* 

§ 194. If there be conflicting claimants to the proceeds of 
a sale, the court should settle the priorities and rights of the 
parties before the sale is made, which it will do, on application 
for that purpose. Such a course not only enables the parties 
and the master or person selling to act intelligibly as to 
application of the fund, but also enables the interested parties 
to bid with knowledge of their rights as to receipt of the pro- 
ceeds.* 

§ 195. In case a part of the mortgaged lands be sold by 
the mortgagor after date of the mortgage, then equity charges 
the residue in the hands of the debtor with the whole debt, as 
in favor of the purchaser, or purchasers, and on foreclosure 
thereafter such residue is first to be sold, under the decree, 
before resorting to the part conveyed away by the debtor.^ If 
several portions be so sold by the debtor after making the 
mortgage then by some of the authorities, the piece last sold 
by the mortgagor is the first to be sold under the decree, and 
so on in succession, each piece successively, in the inverse order 
of their sale by the debtor, until the whole are exhausted or 

' Kershaw v. Tliompson, 4 Johns. Ch. 609 ; Frelinghuysen v. Coklen, 4 
Paige, 204; Van Hooku. Throgmorton, 8 Paige, 33 ; McGowan v. Wllkins, 
1 Paige, 131. 

" Van Hook v. Throgmorton, 8 Paige, 33. 

' Bell V. Brown, 3 Har. and J. 484. 

^ Snyder e. Stafford, 11 Paige, 71. 

' Massio ■». Wilson, 16 Iowa, 390 ; McWilliams v. Myers, 10 Iowa, 325 ; 
Clowes 1). Dickenson, 5 Johns. Ch. 235 ; James v. Hubbard, 1 Paige, 226 ; 
Gill V. Lyons, 1 Johns. Ch. 447. 
6 
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the decree and costs are satisfied. "Witli this exception, ]io-\v- 
cver, that so long as any part still remains in the debtor, sucli 
part so remaining unsold bj him is to be disposed of under the 
decree before either one of the portions conveyed away by him 
can be sold under the decree. For as long as any part remains 
the property of the debtor equity charges it with the debt to 
the exemption of the part sold, as between the debtor and his 
vendee; and the vendee of the residue or of any part thereof 
takes it subject to such equity, and' yet with a like equity in 
his favor as between him and his vendor to have the residue, 
if any, belonging to his vendor sold first, i 

§ 196. Ill the language of the chancellor, in Cloioes v. 
Dickenson, each subsequent purchaser in turn " sits in tlie seat 
of his grantor and must take the land with all its equitable 
burdens." 

And so likewise in regard to subsequent incumbrances of 
the mortgaged estate. The incumbrances "\'esting last will 
first be postponed, and so on in succession in an order inverse 
to their respective dates, in like manner as above stated in 
reference to sales of the mortgaged property in parcels. ^ 

§ IDT. But by other authorities the contrary is holden, both 
in reference to subsequent sales and subsequent incumbrances 
of mortgaged premises, and the ruling is that although in case 
the mortgage debtor only dispose of a part of the mortgaged 
premises, the mortgagor is in equity to look to the remainder 
of the mortgaged property still held by tlie debtor for satis- 
faction of his debt, as far as it will go, before following the 
property disposed of; yet, in case it be all sold or incumbered 

Stuydevant B. Hall, 3 Barb. Cli. 151; Marshall «. Moore, 30 III. 331; 
Clowes ». Dickenson, 5 .Johns. Ch. 335. "That -where tenants in common, 
mortgaged for a joint debt duo from both, for the payment of which debt 
both were equally liable as between themselves, and afterwards made 
partition, and aliened their several shares in different parcels, the share of 
the premises set off to each was chargeable primarily with one-half of the 
debt and costs, and should be sold to raise that lialf in the inverse order 
of tlie alienation of the several portions thereof." Rathbone v. Clark, 9 
Paige, Ch. 049. 

^ Stuydevant v. Hall, 3 Barb. Ch. 151 ; Conrad %. Harrison, 3 Leigh, 533 ; 
Ins. Co. 1). Miller, 1 Barb. Ch. 353. 
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by liiui subsequently to the mortgage, then those taking iindcr 
him, though taking at different dates, hold their several inter- 
ests subject equally to the mortgage debt in proportion to the 
respective values of their several interests. In other words, 
that they are to contribute equally and not in the inverse 
order above referred to, and that their several interests arc 
equally liable to the extent of their proportionate values, or 
in the whole, if necessary, for the mortgage debt.^ The 
former ruling of liability in the inverse order of dates of piu'- 
chase or incumbrance, seems to us the more correct and 
equitable, as not leaving the rights of subsequent purchasers 
and inciunbrancers dependent on the siibsequent conduct of 
the mortgage debtor as to selling the mortgaged estate. 

§ 198. Every community has power to declare the legal 
obligation of contracts being made within its jurisdiction, and 
may impose such conditions, restrictions, and exemptions, 
within constitiitional limits, as may be most politic, as to all 
contracts made in the future. Hence mortgage sales arc to 
conform to the laws in force at the date of the contract, so far 
as regards valuation and redemption laws.^ 

§ 199. The sale under a mortgage decree confers title only 
as against the parties to the suit. The proceeding cannot be 
enforced to cut off subsisting equities of incumbrancers who 
have not had their day in court as parties to the proceedings 
resulting in the sale.' 

§ 200. In case of a sale imdcr representations that the 
property is clear of incumbrances, and it transpires that 
incumbrances actually exist, the proper course is for the court 
to order the incumbrances to be removed by so much of the 
proceeds of the sale as sh^U be necessary to effect the removal 
thereof, so as to make good to the purchaser an uninciunbered 
estate, according to the terms of his purchase.* 

In Brolstv. Brock, the Supreme Court of the United States 

Bates V. Ruddick, 2 Iowa, 423; Massio «. Wilson, IG Iowa, 301; Barney 
V. Myers, 28 Iowa, 427. 
» Bronson v. Konzio, 1 How. 311, 321, 319. 
' Haines d. Beacli, 3 Jolms. Cli. 4o9. 
* Lawrence «. Carnell, 4 Johns. Cb. 542. 
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hold that an in-egular, judicial sale, that is even void for -R-ant 
of notice as to the mortgagor, made at the instance of the 
mortgagee, passes to the purchaser all the rights of the mort- 
gagee, although it may not bar the mortgagor's equity of 
redemption. 

§ 201. Tlie purchaser having paid the purchase money 
would seem to be subrogated to all the rights of the mort- 
gagee as creditor, leaving the right to redeem still in the 
mortgagor.! The sale being made by procurement of the 
mortgagee he is estopped to deny its validity. 

§ 202. In Illinois the rule of priority as betwixt a mortgage 
lien and lien of a mechanic, where the mortgage lien is the 
senior, is to ascertain the value of the premises at the time 
the mechanic's lien accrued, and the comparative value thereof 
as increased by the betterments made by the mechanic, and 
then in the decree of sale, give priority to the mortgage as to 
that proportion of the fund arising from the sale, which 
represents its comparative interest, and to the mechanic's lien 
priority as to the amount that represents the increased value 
caused by the improvements to the premises. 

§ 203. The lien of the mechanic, so far as its priority is 
concerned, is commensurate only with the increased value of 
the property, and, in that respect, is not to be measured " by 
the cost of the material or labor actually furnished." ^ 

§ 204. In Kansas an unrecorded mortgage, or mortgage 
made and recorded for the wrong land by mistake, takes prior- 
ity over the mere lien of a junior judgment on the lands really 
agreed to and intended to have been subjected to the mortgage. 
Such mortgage may be reformed and the lien of the judgment 
before sale on such judgment will be postponed to that of the 

' Brobst I'. Brock, 10 Wall. 534; Gibert v. Cooky, "Walker, Ch. 404; Jack- 
son 'D. Bo-svcn, 7 Cow. 13. 

' Croskey «. N. W. M. Co. 48 111. 481. See also Raymond d. Ewing, 2G 
111. 343 ; Smith v. Moore, 2G 111. 39G ; North Pres. Church ». Jcvne, 33 lU. 
310. 
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mortgage. 1 And so does an unrecorded mortgage in Illinois 
overreacli a prior judgment lien with notice.^ 

§ 205. Under tlie Ohio Statute of 1831, a recorded junior 
mortgage takes precedence against an unrecorded senior mort- 
gage; and so does an execution sale, under a judgment junior 
to an iinrecorded mortgage. A purchaser at such execution 
sale, or at such junior mortgage sale, takes the superior title 
over the senior unrecorded mortgage, although the purchase 
be made with full knowledge of the existence of the unrecorded 
senior mortgage. Such unrecorded instrument in Ohio, though 
valid as between the parties when such validity does not affect 
the rights or interests of third persons, is, by the statute of 
Feb. 22, 1831, void as to third parties until filed for record.^ 

§ 206. Where a mortgagor sells and conveys the mortgage 
premises with a stipulation in the deed that the vendee shall 
pay off the mortgage debt as a part of the purchase money to 
be paid for the premises, it is holden under the statute of Mis- 
souri tliat the mortgagee cannot, in a statutory foreclosure, 
extend the remedy so as to include the rendition of a judg- 
ment against the vendee for the amount so agreed by him to 
be paid. The Missouri statute is not comprehensive enough 
for such a proceeding; it provides for merely a foreclosure at 
law against the property and the original mortgage debtor. 
Any judgment rendered therein against the vendee personally, 
is not only void, but an execution sale and conveyance there- 
under are also void, and may be so treated in a collateral pro- 

■ Swarts ®. Steere, 3 Kansas, 236 ; Gouvernenr v. Titus, 6 Paige, Ch. 347. 

^ Williams «. Tatnal, 29 111. 553. But in Ohio the reverse is the rule, 
under the statute of 1831; see, Pt. 3 Chap.vii. title Priority; and Fordick 
t). Barr, 3 Ohio St. 471 ; and Brown v. Kirkman, 1 Ohio St. 116 ; White d. 
Denman. 1 Ohio, 110 

= Stansel v. Roberts, 13 Ohio, 148, 156 ; Posdick o. Barr, 3 Ohio St. 471 ; 
Holiday v. Franklin Bank, 16 Ohio, 533 ; White v. Penman, 16 Ohio, 59 ; 
Jackson e. Luce, 14 Ohio, 514; Mayham b. Comhs, 14 Ohio, 438 ; Stansel b. 
Roberts, 13 Ohio, 148. Before the recording act of 1831, the recording of 
mortgages was placed on the same footing as absolute deeds ; and notice 
of a mortgage, though unrecorded, operated to prevent priority of the 
subsequent judgment lien or junior mortgage. The ruling then was 
different. Fosdick «. Barr above cited. 
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ceeding.i If tlie mortgagee -would, in one and the same suit, 
seek a remedy by foreclosure against tlie mortgagor, the 
property, and against the vendee as on his agreement to pay 
the purchase money, or part thereof, as the case may be, he 
must resort to the concurrent remedy of a foreclosure in 
chancery, making the vendee a party and seeking his remedy 
against both the land, the mortgagor, and his vendee." 

§ 207. The equitable powers of a chancery court, when once 
in possession of the case, and Jurisdiction has attached by 
proper service, are sufficiently broad and searching to reach all 
the equities and all the rights and liabilities of all the parties, 
and will settle, dispose of, and enforce the whole in one suit.* 

§ 208. In New York the practice is, on a bill in chancery, 
filed to obtain satisfaction of a mortgage, to decree not only as 
against the mortgagor for pajinent of the mortgage debt and 
sale of the land, but also for j)ayment as against any other 
person who may have become surety for, or have assumed to 
pay the debt. This is done under the provisions of the JSTew 
York statutes. This statutory foreclosure in New York is a 
proceeding in chancery, and in addition to the ordinary decree 
of foreclosure the court renders a personal judgment against 
the vendee of a mortgagor, upon the equitable undertaking 
that by virtue of his contract with the mortgagor, rests upon 
him to pay the amount, and which inures to the benefit of 
the mortgagee by subrogation, and which will thus be enforced 
to avoid circuity of action should the land not sell for the 
amount of the mortgage debt.* 

§ 209. "Wlien the foreclosure is for interest only, or for one 
or more over-duo installments of principal payable in install- 
ments, whilst others yet remain unmatured, the court will 

' Fithian v. Monks, 43 Mo. 503 ; Jamiey v. Speddcn, 38 Mo. 305 ; Shaw r. 
Gregoire, 41 Mo. 407. 

» Fitliian ■». Monks, 43 Mo. 503. 

3 Fithian v. Monks, 43 Mo. 503, 510, 530 ; Clapwortti v. Dressier, S Bess- 
ley, Ch. (N. J.) C3. 

* Fithian v. Monks, 43 Mo. 503; Blyer v. Mulholland, 3 Sandf. Ch.478; 
King V. Whitoly, 10 Paige, 4G5 ; Belmont «. Cowan, 23 N. Y. 488 ; Burr a. 
Beers, 24 N. Y. 178; Curtis v. Tyler, 9 Paige, 433; Vail v. Foster, 4 
Comst. 313. 
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decree a sale of part, or of the of wliole tlic mortgaged 
premises, at its discretion, as may seem most conducive to 
equity and the rights and interests of the parties, especially if 
the property cannot be advantageously divided, i Or it may 
make a decree as for the whole debt, with an order to sell for 
the amount then due and retain the cause upon the docket 
with leave to take additional orders of sale of a part of the 
premises, from time to time, to satisfy other installments or 
interest, as the same becomes due.^ If sale be made of the 
whole of the property, the court will see that the proceeds of 
the sale are so applied upon the several liabilities as will pro- 
tect the rights and equities of the parties in interest. ^ 

§ 210. In case of conflicting claimants to the surplus pro- 
ceeds, or to any part thereof, the court will settle the rights of 
all such claimants after the surplus fund is brought into court, 
so as to protect the rights of all; and if not known to the 
court, then they should make known their rights before dis- 
posal of the proceeds and apply to have them settled and 
respecte 

IV. Vexdoe's Lien. 

§ 211. The vendor's lien arises by implication of law. It 
attaches to the land sold for the unpaid purchase money, as 
against the vendee and all persons holding under him, with 
notice that purchase money remains unpaid. It is good as 
against the heirs or devisees of the vendee, or others, holdino- 
by voluntary conveyance, whether they have notice or not; for 
having paid no consideration, their equity is inferior to that 
of the original vendor. In fact, as against him, they have no 
equity at all.^ 

' Brink erhoff ». Tlialhimei-, 3 Johns. Ch. 480 ; Ellis v. Craig, 7 Jolins. Cli. 7. 

= Ellis V. Craig, 7 Johns. Ch. 7, 14; Brinkerhoff v. Thalhimer, 3 Johns. 
Ch, 489. 

= Brown v. Stewart, 1 Md. Ch. 87 ; Astor «. Miller, 2 Paige, 68. 

< Snj^der i). Stafford, 11 Paige, 71. 

' 3 Story, Eq. Jur. Sec. 1217; 4 Kent, Com. Sec. 51; Garson v. Green, 1 
Johns. Ch. 308; Bailey «. Greenleaf, 7 Wheat. 46, 50; Watson t). Wells {5 
Conn. 468; Greennp ». Strong, 1 Bibb, 590; Hundley b. Lyons, 5 Miimf. 
343; Pierce v. Gales, 7 Blackf. 103. 
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§ 212. Tliis lien can only Le enforced in equity;^ and a sale 
in chancery to enforce a vendor's lien is a judicial sale. 

§ 213. Sucli lien overrides a meclianic's lien where the 
debtor lias only an executory contract of purchase. And so it 
■will if the purchase is executed, provided the mechanic works 
with notice that the purchase money is unpaid. ^ 

§ 214. The court assert the preference of the vendor's lien 
in Stoner v. Neff,^ after ]-eviewing former cases, in the fol- 
lowing language: 

" Now, although as decided in Lyon v. IfcGuffeij, 4 Earr, 
12G, a mechanic's lien upon an equitable estate attaches to the 
subsequently acquired legal estate, which takes place by opera- 
tion of law, yet it does not thereby take precedence of the 
vendor's claim." Tlie court say: " The latter had an estate 
upon which the former had no lien, and when he transmitted 
it to his vendee he never let go his grasp upon his jiwrchase 
money." 

§ 215. If a vendor sell land by a contract merely executory 
and on a credit, retaining the legal title as security for the 
purchase money, and then takes judgment at law for the pur- 
chase money, and executes and sells the land generally to satisfy 
the judgment, the purchaser, under the execution, takes the 
whole title, legal and equitable, to the land, leaving no interest 
therein whatever in either vendor or vendee, unless there be 
riglit of redemption in the judgment debtor.* 

§ 216. And if on such judgment the vendor cause to bo 

' 3 Story Eq. Jur. Sec. 1217; Pierce v. Gates, 7 Blackf. 1G2. 

' Stoner v. Neff, 50 Penn. St. 258. 

' 50 Penn. St. 2G1. We are aware that in Lyon v. McQuffey, 4 Barr, 126, 
it is liolden tliat the mechanic's lien has preference of tlie vendor's judg- 
ment for the purchase money ; but tlie decision in tliat case is put upon 
the omission of the vendor to file his judgment as by law required within 
ten days after parting with his title, by which omission the vendor lost 
his priority. Lyon v. McGuffey, 6 Barr, 126, and Stoner v. JSTeff, nO Penn. 
St. 238, 261. In Illinois, as wo have seen, the court apportions the pro- 
ceeds of sale, where the mortgage lien is the oldest, betwixt the two, 
according to their respective equity, taking into consideration the 
increased value of the property occasioned by the betterments added 
thereto by the mechanic. Ante, and Crosky ■». N. "W. M. Co. 48 111. 481. 

* Pittsburgh & Steubenville R. R. Co. v. Jones, 59 Penn. St. 433, 486, 437. 
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executed and sold the equitable right only of the vendee or 
judgment debtor, then the sale will be valid to extinguish or 
transfer such right, and the purchaser will stand in the place 
of the vendee, if a third person, although there be no statute 
authorizing such proceedings. ^ 

§ 217. By statute in Iowa, it is provided that " when part 
or all of the purchase money remains unpaid after the day 
fixed for payment, whether time is or is not of the essence of 
the contract, the vendor may file his petition asking the court 
to require the purchaser to perform his contract, or to foreclose 
and sell his interest in the property."^ And so may his 
assignee if he assign the note given for the purchase money. 
Thereupon the court may decree a rescission of the contract, 
or may by decree of foreclosure, as in case of a mortgage, 
cause the premises to be sold for payment of the unpaid pur- 
chase money. 

§ 218. In case a note, or other security, is taken for such 
purchase money, the right to thus foreclose will follow the 
note into the hands of an assignee or indorser thereof, if so 
agreed by the vendor, or, without such agreement, by analogy 
to the equitable principle by which security for the payment 
of a debt passes with the debt to the assignee thereof. ^ 

§ 219. Under the provision of the Iowa statute the vendor, 
where he retains title to the property sold, may file his petition 
on default of payment, tender a deed, and proceed for the two- 
fold purpose of a judgment in personam on the note or debt 
for the purchase money, and a decree of foreclosure declaring 

' Gaston v. "White, 46 Mo. 486. 

2 Revision of 1860, Sees. 3671, 3673; Blair v. Marsh, 8 Iowa, 144; Pierson 
c. David, 1 Iowa, 34; Page v. Cole, 6 Iowa, 154; Hartman ■». Clarke, 11 
Iowa, 510. 

' Blair & v. Marsh, 8 Iowa, 144, 147. In Adams v. Cowherd, the 
Supreme Court of Missouri assert the rule as follows : " The doctrine in 
those states, in which it is admitted to be law, that the assignee of a note 
given for the purchase money does not acquire hy such assignment the 
lien which the vendor himself had, has no application in cases where the 
vendor retains the legal title. It is only applicable where the vendor 
makes a full conveyance which passes away absolutely his legal title. 
This seems to be well settled law. 1 Lead Cas. Eq. 374, 375." Adams v. 
Cowherd, 30 Mo. 458. 
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sucli judgment a lien on tlio land, and ordering it to be sold 
to satisfy tlie judgment and costs; and tliere will bo no 
missjoinder of causes of action or remedies.^ 

§ 220. Sucb foreclosure as of a mortgage being provided 
for by statute, is of a mixed nature of law and equity; is not 
purely either a legal or a chancery remedy or procedm-o; but 
partakes of the nature of each. It is a union of the powers 
of both law and equity jurisdictions. ^ 

§ 221. But the remedy of the vendor is not confined to the 
proceeding provided by the Iowa statute. He may proceed 
at law exclusively, taking a judgment in personavi for the 
debt; 3 or he may proceed by the mixed procedure and juris- 
diction for a judgment in personam at law, and a decree of 
foreclosure in rem against the land, witli an order of sale of 
the same to pay the judgment;* or he may, at his election, 
proceed purely under the statute for a foreclosure and sale of 
the land by a pi-oceeding in rem, partaking partly of law and 
partly of chancery jurisdiction in its nature ;*' or he may pro- 
ceed by original bill in equity for a specific performance of the 
contract just as if no statutory provisions were- ever enacted 
on the subject. These several remedies are concurrent and 
neither of them is exclusive. The statutory remedy being 
merely cumulative, does not extinguish the others. 

' ITartmaii v. Clarke, 11 Iowa, 510. 

° Cramer ii. Redman, 9 Iowa, 114; Ilartmau v. Clarke, 11 Iowa, 510. 

' I-Iersliey «. Horshoy, 18 Iowa, 24. 

* Hartmau v. Clarke, 11 Iowa, 510. 

' Herslity ii. Ilerslic}', 18 Iowa 24; Cramer v. Redman, Iowa, 11-1. 



OHAPTEE VI 

SALES OF LANDS IN PROBATE FOR PAYMENT OF DEBTS. 

I. What Lakbs mat be Sold. 

II. "What Debts Lakds mat be Sold to Pay. 

III. Who mat Conduct the Sale. 

IV. Application to Sell — How and When to be Made. 

V. "Within What Time Sale to be Made, and Pebpected. 
VI. Not After Repeal op the Law, on Abolition of the Court 

Allowing the Order. 
VII. Op the Oath op the Person Selling. 

VIII. Sales Merelt Irregular, or in Irregular Proceeding, not 
Void. 
IX. Confirmation — The Deed — Its Approval. 

I. WiiAT Lakds hay be Sold. 

§ 222. Sales in probate for payment of a decedent's debts 
can, as a general rule, only be made of those lands, or interests 
therein, whereof tlie debtor dies seized. i 

The law fixes the status of property and renders it liable to 
sale or not, as may be enacted, for the payment of the owner's 
debts, whether such owner be living or dead, and if made 
liable, also regulates the method of subjecting it to sale. It 
follows, therefore, that in the absence of statute law rendering 
lands liable to sale in probate for the payment of debts, no 
such sales can bo made.^ 

§ 223. In Texas, it has been held that head right certificates 
for land are such an interest in real estate as may be sold by 

' Torrence 11. Torrence, 53 Penn. St. 505, 511, 512; Williard v. Nason, 5 
Mass. 240, 244; Jolinson «. Collins, 12 Ala. 332; George «. Williams, 2G 
Mo. 190 ; McCancUsli v. Keene, 13 Gratt. 615. 

^ Tiolinor v. Harris, 14 N. H. 272; Drinkwater «. Drinkwater, 4 Mass. 
358; Bcrgin v. MoFarland, G Foster (N. H.) 530; Moore «. The Widow, 11 
Humph. 512 ; Pelletrcau v. Smith, 30 Barb. 494 ; Washington v. McCauglian, 
34 Miss. 304; Hayncs «. Meeks, 20 Cal. 328; Petit v. Petit, S3 Ala. 288; 
Ikelheimcr v. Chapman, 33 Ala. C7G. 

^«1) 
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tlie administrator under an order in probate for payment of a 
decedent's debts, i 

§ 224. In Alabama, it is held that lands purcliased from 
the United States in the name of the widow and heirs of a 
decedent, and with the monies of the estate, under a pre-emp- 
tion right which had enured to the decedent in his life time 
as a settler on the public lands, are not liable to sale in probate 
for payment of the decedent's debts. Nor can the investment 
be treated in a court of equity as a trust so as to enable the 
creditors to follow the fund and subject the lands in a court of 
equity. The pre-emption right descends, under the act of 
Congress, to the widow and heirs and not to the creditors or to 
the administrator. The court, Goldthwaite, Justice, say, that 
" such a trust would be directly against the policy of the pre- 
emption acts, as the bounty of the government was obviovsly 
intended for the settler and his heirs. A construction, there- 
fore, which would make him or them trustees for the person 
advancing the purchase money, is not to be tolerated, as it 
would, in effect, transfer the bounty of the government from 
the settler to the lender of the money. ^ 

§ 225. In the case above referred to from Alabama, the 
court were disposed to regard the investment of the monies of 
the estate as a payment to the widow and heirs, and, therefore, 
as not calculated to create a trust were the question ruled 
under the pre-emption laws out of the way. If regarded as a 
payment, then, however liable to refund for payment of debts, 
such payment would not create a lien on. the lands in which 
the monies were invested, but would create only a personal 
liability for the amount. If, however, the monies of the estate 
be diverted from their ordinary course by the administrator 
and be vested in realty by him, it seems that in whosesoever 
name it may be, that creditors and heirs would alike be able, 
on ordinary principles of equity, to treat the investment as a 
trust for their benefit or for either, as the necessities of the 
case should require. And such seems to be the doctrine in 
Tennessee, where the ruling is contrary, to some extent, to 

' Soye 11. Maverick, 18 Texas, 100. 

5 Johnson v. Collins, 13 Ala. 322, 337; Cotliran «. McCoy, 33 Ala. 65. 
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that in Alabama. The heirs in Tennessee are regarded as hold- 
ing lands in trust for the payment of debts of a decedent, 
Avhere monies of the estate are invested in lands in their nan:c 
and will be so considered to the extent of the debts, as far as 
the property will go towards payment of the same, if there be 
no other fund for payment thereof. But in such cases the 
jurisdiction is in the ordinary court of general chancery juris- 
diction and not in the court of probate. ^ 

§ 226. In the case of Moore v. The "Widow,^ the Supreme 
Coiu't of Tennessee say; " By our law all the real estate of a 
deceased debtor, whether of a legal or equitable character, is 
liable to satisfaction of his just debts, subject to the widow's 
right of dower, which has preference over the rights of credit- 
ors, ir. Humph. 512." 

§ 227. In Alabama, if, at his death, the decedent is seized 
of an inchoate title (other than a government pre-emption) 
to lands, such interest may be sold in probate for payment of 
debts. 2 

§ 228. In Massacliusetts the jurisdiction of the probate 
court is, by statute, extended so as to enable it to subject to 
sale for payment of debts, lands fraudulently conveyed away 
by the debtor in his lifetime.* But this is contrary to the gen- 
eral rule in the several states. Prior to this statute the con 
trary seems to have been the law in Massachusetts.'' 

§ 229. In Vaughan v. Holmes,'^ the Supreme Court of 
Alabama say that if the question was before them for the first 
time they should be disposed to hold that the probate court 
could not, under the authority given it for the sale of lands, 
direct the sale of an inchoate equity like the one then under 
consideration ; but that the rule was too firmly established to 
allow a departure therefrom. 

' Moore t. The "Widow, 11 Humph. 513. 

" Ibid. 

' Vauglian v. Holmes, 23 Ala. S93; Perkins c. "Winters, 7 Ala. 855; Duval 
!). The Bank, 10 Ala. CSC ; Duval v. Losky, 1 Ala. 708 ; Jennings i>. Jenkins, 
9 Ala. 285. 

' Norton v. Norton, 8 Cush. 534. 

° Bancroft «. Andrews, C Cush. 493. 
23 Ala. 593. 
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§ 230. Thus it is settled in Alabama that equitable interest 
or title to lands, or inclioate interest therein of any kind, 
may be sold in probate for payment of debts, on application 
and proper showing of the administrator, and that the pur- 
chaser will take the title of the decedent, whatever it may be, 
and will in that respect stand in lieu of the heirs. ^ 

§ 231. The power to subject lands of a decedent for pay- 
ment of debts, conferred on the courts, is holden to be remedial, 
and applicable " as well in relation to estates where the dece- 
dent had died before as after its enactment."^ 

§ 232. In McDonald v. Allen,^ it is said that, "Upon the 
death of a debtor, his estate, of whatever description, stands 
for the payment of all his general creditors alike." The 
executor or administrator is a trustee for the creditors and for 
the lien, to administer and apply the proceeds under the order 
and as the instrument of the court; and the order of sale can 
ordinarily only be made on his application. The contraiy, we 
have seen, is the rule as to application in Texas. The order, 
when made, operates not on the persons of the heirs, but on 
the paramount title of the ancestor on which the debts operated 
as an implied lien.* 

§ 233. But sales in probate may not be made of a decedent's 
lands, to pay debts which are not presented witliin the time 
allowed by statute for presentation of claims.' 

§ 234. The administrator or executor must interpose the 
statute in such case in bar of claims, and may not waive it." 

§ 235. And though it has been held that he is not bound 
to plead the general statute of limitations in bar of debts pre- 
sented for allowance, and that sales of lands may bo made to 

' Evans v. Mattliewson, 8 Ala. 99. 

« Fitzlmgli v. Fitzliugh, C B. Mon. 4. 

= 10 Ohio St. 297; Sheldon d. Newton, 3 Ohio St. 494; Lane v. Thomi> 
son, 43 N. H. 320. 

* Sheldon v. Newton, 3 Ohio St. 494; Grignon's Lessee v. Aster, 2 Hew. 
319 ; Beauregard ®. N. Orleans, 18 How. 502. 

<■ Hogan «. White, 1 N. H. 208 ; NowcU v. Nowell, 8 Greonl. 220 ; Fitch 
e. AVitbeck, 2 Barb. Cli. IGl; Moore v. White, C Johns. Ch. 3G0; Brown ■c. 
Foster, 7 Humph. 373. 

« Brown c. Foster, 7 Humph. 373; Hogan v. White, 11 N. H. 208. 
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pay debts so subject to be bared ; yet in some cases it is held 
that any one or more of the heirs may interpose the general 
statute to bar claims and prevent sales of their patrimonial 
lands. 1 

II. What Dkbts LA^•l)s ov a Dl•;a■XI:^"r may be Sold to Pay. 

§ 23G. As sales of land nnder the statute to pay a decedent's 
debts can only be made in probate, as a general rule, of land 
whereof he died seized; so, by a like rule, the lands of a 
decedent can only be sold to pay sTich debts as he owed at the 
time of his death, and was legally liable to pay.^ 

§ 237. In other words, they cannot be sold to pay costs or 
expenses of the administration, or liabilities created or incur- 
red by the administrator. Such a sale would be illegal and 
void. 3 

'Moore v. White, C Johns. Ch. 360, 380; Rizor v. Snoddy, 7 Ind. 442; 
Bond V. Smith, 3 Ala. 660. 

' Torrence v. Torrence, 53 Peun. St. 505, 511, 513 ; Dubois v. McLean, 
4 McLean, 486, 489 ; Carnan v. Turner, 6 Har. and J. 65 ; Baker v. Kings- 
land, 10 Paige Ch. 366; Farrar v. Dean, 24 Mo. 10. 

° Dubois «. McLean, 4 McLean, 486, 489 ; Sumner v. Williams, 8 Mass. 
199, 200; Farrar v. Dean, 24 Missouri, 16; Wood ti. Byington, 3 Barb. Ch. 
387 ; Fitch v. Whitbeck, 3 Barb. Ch. IGl ; Carnan v. Turner, 6 Har. and J. 
65. In Farrar v. Dean, the SujDreme Court of Missouri, in the delivery of 
their opinion, held the following language : " The administrator has no 
power over the real estate, except so far as to hold it for the payment of 
the debts of the deceased; and when there are no debts the lands descends 
to the heirs, or escheats to the State; and it is not in the power of the 
administrator to hinder this legally; nor can the probate court director 
order a sale of real estate for the costs accrued after the administration 
begins, and only because it did begin. Such costs are not debts due by 
the deceased, nor debts at the time of the death of the intestate." * * * 
And again, in the delivery of the same opinion: "It is beyond doubt 
that the debts to be paid by the sale of the real estate of a deceased person, 
were debts and liabilities of that person onlj' — debts due or to become 
due by him. No one ever imagined that the legislature designed to place 
the power in the hands of the administrator to create the debt, and then 
to sell the real estate of the decedent to pay for it. When there is no 
debts there is no law to sell the real estate. The administrator cannot 
procure, in such a case, an order for its sale without a violation of 
law." * * * « " AVc must hold such sales invalid." Farrar c. Dean, 
24 Mo. 16, 18, 19, 20. 



96 JCDICIAL AKD EXECUTION SALES. 

§ 23S. Isor to pay costs of suit recovered against the admin- 
istrator or estate, nor other cost not incurred by deceased 
during his life time.i But if a valid sale be made for the 
iona fide purposes of paying debts, and there remains of the 
proceeds a surplus fund, then this remnant may be applied to 
pay costs, charges and expenses of administration, or of litiga- 
tion, under discretion of the court. " 

§ 239. JxL Dubois v. McLean,^ the court illustrate the prin- 
ciple of the text in the following terms : " Again, the only 
debt sho'mi to support the sale in 1828, "was one of two hundred 
and fifty-seven dollars, contracted by the executors in August, 
1824. * * * * The land was sold, not for a debt of Dubois, 
but for a debt contracted by the executors. * * It is no 
answer that this debt was contracted by the executors in due 
course of administration, and for the benefit of the estate." 

§ 240. So far as the estate is concerned, this supposed debt 
was not a debt, but only a liability, as costs, arising incidentally 
in the course of administration, and whether rightfully or 
wrongfully incurred, was not one for which, under the ordinary 
statutes, real estate may be sold. 

§ 241. In the language of the court, in Carnan v. Turner,^ 
to subject lands of a decedent for payment of debt, by an order 
of sale in probate, "the claimants must prove themselves 
creditors of the deceased ancestor." 

§ 242. The debt must be, as is held in Wood v. Byvngton,'' 
a " debt due from the testator." And in the more recent case 
of Sanford v. Granger,^ it is holden that Wood v. Bying'ton, 
is authority for saying, " that the costs awarded against execu- 
tors can in no event be a charge on real estate in the hands of 
the heir." 

§ 243. The individual lands of a decedent cannot be sold to 
pay a copartnership debt until after the individual debts of the 

'Sandfoi-d v. Granger, 13 Barb. 392; Tarrar «. Dean, 24 Missouri, 10 , 
Wood V. Byington, 2 Barb. Cli. 387 ; Carey «. Dennis, 18 Md. 1. 
^ Drlnliwater -o. Drinlavater, 4 Mass. 358, 3o0. 
3 4 McLean, 489. 
* Har. and J. 65, 67. 
'3Barb. Ch. 387. 
« 12 Barb. 392, 403. 
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decedent are all satisfied and tlio copartnersliip assets are 
exhausted, i 

§ 244. The individual creditors have a right to be first paid 
out of tlie individual assets; and copartnership creditors have 
the same preference as to the copartnership assets. When the 
latter are all exhausted, then if the copartnership debts be not 
all paid, the creditors of the copartnership may pursue the 
individual property of the deceased member or members of the 
copartnership, may cause their claims to be allowed in probate, 
and in default of personal assets the administrator may obtain 
a license or decree for sale of lands to pay the same ; but not 
until the individual debts of the decedent are all provided for.^ 

III. AVno JLVT Conduct the Salk. 

§ 245. Under the common law lands were not sold by pro- 
ceedings in probate for payment of debts. ^ 

§ 24G; Under the enactments of the several American States, 
in which such sales are made, they are conducted and made 
imder tlie supervision and approbation of the court by the 
executor or administrator; and in nearly all cases on his appli- 
cation. A stranger, the sheriff as such officer, or other person, 
cannot, in probate, be authorized to sell. Their sale would be 
void.* And so of a special administrator. ^ 

§ 247. In Long v. Jiumeti,'^ the Supreme Court of Iowa, 
LoAVE, Justice, in treating of the powers of a special adminis- 
trator, in reference to sales of land in probate say, " His func- 
tions are limited to a few described duties, in relation to the 
preservation of the personal assets, and these cease as soon as 
a regular administrator is appointed. lie cannot be sued. 
The statute of limitations does not run against the creditors 

' Moline v. Webster, 26 111. 233, 239. 

2 Pahlman ii. Graves, 26 111. 405 : 1 Story Eq. Jur. Sec. 675 ; 3 Kent, Cora. 
64; Wilder v. Keller, 3 Paige, 167; Story, Part. Sec. 368; McCulIoh z. 
Dasliiell, 1 Harris & Gill, 06 ; Moline v. Webster, 26 111. 239. 

3 Bergin v. McFarland, 6 Poster, N". H. 536. 

' Crouch V. Evcleth, 13 Mass. 503 ; Swan e, Wheeler, '4 Day, 137 ; Jai-vis 
c. Kusiok, 13 Mo. 63 ; Long v. Burnett, 13 Iowa, 28 
* Long 1). Burnett, 13 Iowa, 28. 
« 13 Iowa, 28, 33, 34. 

7 
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of tlie estate during the period of liis agency. He is simply 
an agent, and not an administrator. He lias no power to settle 
the estate; much less power to sell land for a,iij purpose. It 
was no more competent for the judge of probate to grant him 
license to sell land than that of any third person. liis act in 
doing so was extra judicial and void. The Judge's power over 
real estate of deceased persons is derived through the medium 
of regular administration. This was wanting in the case 
before us. Hence the jurisdiction did not, as it eonld not, 
under the circumstances, attach." The court then lay down 
the rule, in that case, that for such want of a regular adminis- 
trator, and of jurisdictional power in the probate court making 
the order of sale, such sale should be treated as void in a 
collateral proceeding. That " the power to grant a license to 
sell real estate to pay debts does not arise till a petition, as 
the law directs, is presented by a legal administrator." That 
"when such a petition is presented, jurisdiction over that 
particular subject is acquired, and the subsequent proceedings, 
although those of a court of inferior and limited powers, will 
be presumed as regular and conclusive as those of courts of 
general jurisdiction, and shall not be collaterally assailed." 

§ 248. A sale of lands in probate, based on a special act of 
the legislature authorizing such order and sales, is to be made 
by the administrator, and when made will be holden to have 
been made by him in his capacity of administrator, and not a^ 
a commissioner of the courts. ^ 

§ 249. But although no one but the administrator or execu- 
tor may be authorized by order in probate to sell ; yet, quei'e, 
if any one or more of several executors or administrators of 
an estate may not be empo'^vered by such order to sell instead 
of their whole number. = 

IV. Attlication to Seli, : How, axd in ^vhat Time to be 

Made. 

§ 250. As no one but the executor or administrator can, 

' Corbell "d. Zelnff, 12 Gratt, 230, 335. 

' .Jackson v. Kobinson, 4 Wend. 437 ; "Wortman v. Skinner, 1 Bcaslcy, 
(N. J.) 538. 
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mulcr tlic statute, as a general rule, be authorized in probate 
to sell tlic lands of a decedent for payment of debts/ so it 
follows, as a general rule, that the application for the order to 
sell is to be made by the executor or administrator, whicli 
over tliere be. 

§ 251. But to this rule there arc some exceptions. In 
Texas an heir, legatee or creditor, must join in the application 
under the act of February 25th, 1843. Prior to the passage 
of that act the administrator alone might apply. ^ 

§ 252. It is held that where there are several administrators 
cir executors of an estate any one or more of them may apply, 
and may be authorized by the court of probate to sell.* 

§ 253. In Iowa the term administrator is by statute made 
to apply alike to executors and administrators.* 

§ 254. The application of the administrator or executor for 
an order of sale of lands to -paj debts must be a timely one,^ 
and the court are the judges in all cases of the reasonableness 
of the time, wlien no time is fixed by law." 

§ 255. In some cases, one year from the grant of adminis- 
tration has been adjudged a suitable time within which to 
apply. T 

Eut we apprehend that there are cases in which one year 
would not be a reasonable time. 

Much depends upon the time allowed for presenting and 
jjroving up debts, and for settling the estate. The court are 
to judge, if tliero be no time limited, taking all circumstances 
into consideration. 

' Cliapt. IV. JN-o. 3 ; Croucli v. Evolotli, 12 Mass. 503 ; Swan v. Wlicclcr, 4 
Daj', 137; James v. Kusick, 13 Mo. 63; Floritine o. Barton, 3 Wall. 210, 
216; Long r. Burnett, 13 Iowa, 28; Palmer ii. Palmer, 13 Gray, 326. 

= Miller i>. Miller, 10 Texas, 310. 

' Jaekson v. Robinson, 4 Wend. 430. But see to tlic contrarj^ Gregory 
c. McPlierson, 13 Gal. 502 ; Wortman v. Skinner, 1 Beasley, (N. J.) 538. 

' Revision of 1860, Sec. 2333. 

' Moore i>. Wliite, 6 Johns. Ch. 376 ; Rioard c. Williams, 7 "Wlicat. 50, 
115; Smith «. Dutton, 4 Shop. 308; Langworthy v. Baker, 33 111. 484. 

" Moore v. White, Johns. Cli. 376; Jackson v. Robinson, 4 Wend. 435, 
442. 

' Moore c. "^Vhite, Johns. Ch. 376, 377. 
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':'.*• In Palmer v. Palmer'^ four years is held not to bo an 
unreasonable time in which to make the application to sell. 

§ 256. Orders of sale made after an unreasonable length of 
time from the grant of administration, and sales made thereon, 
are held to be absolutely void.^ 

§ 257. In Hyde v. Farmer,^ it is held that three years, 
under the statute, is the time limited in wliich to pass the title 
by a sale of lands in probate, as against a l^ona fide purchaser 
from the heirs, and that after that time the land is discharged 
from the statutory lien, and that the functions of the probate 
court over the same then cease. 

§ 258. The application should be accompanied with a show 
of diligence on the part of the administrator in iirst adminis- 
tering and exhausting the personalty.* 

§ 259. If one order of sale prove insufficient, as to the sum 
raised, another order or orders may be made, as may be neces- 
sary, from time to time.^ The debts should first be, allowed 
of record; but if omitted the entry may be made nuno pro 
timc.'^ 

§ 260. The ajiplication must be by petition, identifying the 
lands intended to be sold, and setting forth whatever under 
die statute is recpiircd to give the court jurisdiction of the 
particular case and subject matter thei-eof, M'hich should be so 
set forth as to be good u])On demurrer.'' 

§ 261. The action of the court or decree, the notice of sale, 
and the sale itself, must all conform to the same subject matter 

" 13 Gray (Mass.) 32G. 

■ LangwortU v. Baker, 23 111. 484. 

= 1 Barb. 75; Fitch d. Wilbcck, 3 Barb. Cli. 101; Furguson v. Brown, 1 
Bradf. 10. 

' Furgnson ii. Brown, 1 Bradf. 10. 

'• Farrington v. King, 1 Bradf. 183. 

" Farrington «. King, 1 Bradf. 183, 191, 102. 

■■ Grignon's Lessee •/;. Astor, 3 How. 319 ; Beauregard v. Kcw Orleans, 18 
now. 592; Alabama Conference «. Price, 42 Ala. 39; Cooper v. Sunderland, 
ii Iowa, 114; Moore v. Neil, 39 III. 350; Frazier «. Steenrod, 3 Iowa, 339; 
Long v. Burnett, 13 Iowa, 38; Sheldon <b. Newton, 3 Ohio (N. S.)495; 
Coatcs v. Loftus, 4 Mon. 444 ; Gerrard v. Johnson, 13 Ind. 030 ; Morris v. 
Ilogle, 37 111. 150; Morrow u. "Weed, 4 Iowa, 77; Florentine D. Barton, 2 
Wall. 310, 310; Gregorj' d. McPhcrson, 13 Cal. 503, 570. 
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or land described in the petition as the land sought to ho^ 
No title will pass if the petition be in reference to one trt 
of land, and the decree, sale, or notice of sale, be in reference 
to another and difi'erent onc.i 

§ 262. Tlie petition should also show the death of the dece- 
dent;^ that the land sought to be sold was owned by him at 
his decease;* should show the state of the personal assets, and 
the insufficiency thereof to pay the debts;* and all such other 
matters, if any, that by local statute may be required. It 
must likewise be sworn to as may by statute be required. ^ 
It is not necessary, as a general rule, to specify the several 
debts, yet a statement of the aggregate amount is required. ^ 

§ 263. In Tennessee, a report showing the state of the 
assets is first to be made and affirmed by the court as a basis 
for the application.'' 

' Frazier v. Stcenrod, 7 Iowa, 340; "Weed v. Edmonds, 4 Ind. 4GS; 
"Williams v. Blair, 35. Miss. 78. In SclineU v. Chicago, 38 111. 383, there is 
ruling seemingljr to the contrary, but in that case the land sold was the 
same as the description in the petition, whereas the order of sale was that 
the land described in the petition be sold; naming it by a wi-ong number. 
A.nd if application he made and exhausted by a decree and sale of real 
estate to pay the then known debts of a decedent, and afterwards other 
debts appear against the estate requiring a further sale for their payment, 
then there must be a now application for such additional decree and sale, 
substantially as if none before had ever boon made. Gilchrist's Admr. -o. 
Rea, 9 Paige Ch. 66. 

= Comstock V. Crawford, 3 "Wall. 396, 403; Florintine «. Barton, 2 "Wall. 
310, 316; Griffith v. Frazier, 8 Cranch, 9, 33. In Illinois it should give 
also the names of the heirs. Turnoy v. Turncy, 24 111. 635. 

3 Wood v. Nason, 5 Mass. 343, 358 ; McCandish v. Kern. 13 Gratt. 615 ; 
Johnson ». Collins, 13 Ala. 333; George v. "Williams, 36 Mo. 190, 193; 
Drinkwater «. Drinkwater, 4 Mass. 354; Hathaway v. Valentine, 14 Mass. 
500 ; Griffith v. Frazier, 9 Cranch, 33. 

' Van Nostrand D."W"right, Hill & D. (N. Y.) 360; Small v. Cromwell, lb. 
154; Cralle v. Meem, 8 Gratt. 196; Gregory v. McPherson, 13 Cal. 563; 
Crippin v. Crippin, 1 Head. (Tenn.) 138. 

' Cooper V. Sunderland, 3 Iowa, 114, 187, 138 ; Babbitt v. Doe, 4 Ind. 355 ; 
Thornton v. Mulquinne, 12 Iowa, 549, 554; Parker «. Nichols, 7 Pick, 111, 
110; Campbell «. Knight, 36 Maine, 244; Little v. Sennett, 7 Iowa, 334 ; 
Morrow v. "Weed, 4 Iowa, 77. 

" Collins V. Farncsworth, 8 Blackf. 575. 

' Frazier v. Pankey, 1 Swan (Tenn.) 75. 
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§ 2Gi. In Mississippi, tlie personal estate must first be 
found insufScient to pay the debts; and this fact is required 
to be found by the verdict of a jury, before any order for the 
sale of a decedent's lands can be made.i And if the personalty 
be wasted by the administrator, by reason of which the per- 
sonal assets are insufficient to pay tlie debts, it does not follow 
that there is to be a sale of the realty for that purpose; but 
the remedy, in such case, is against the administrator and his 
sureties on their bond. The heirs may set up such waste, and' 
thereby prevent an order of sale.^ 

§ 265. Some of the cases vest the jurisdiction in an applica- 
tion by the administrator to sell a decedent's lands on a proper 
petition alone;^ others on notice and petition.* In either 
case, when jurisdiction has attached, the decree is regarded as 
an adjudication of all previous questions, both as to jurisdic- 
tion and merits, and as shutting out all subsequent inquiry 
into the same, or as to their sufficiency, except on an appeal." 
In all cases the power of the court to decree and sell is the 
ci'eaturo of the statute, and its requirements must be con- 

' Turner v. Ellis, 24 Miss. 173, 179. 

'■ Turner i). Ellis, 24 Miss. 173, ISO ; Ptiine a. PoncUoton, 0:3 Miss. 320. 

^ Grignon's Lessee v. Astor, 2 How. 3G9, 338 ; Beauregard v. New Orleans, 
IS How. 502, 503. See Part 1st. Chap. 3, notes, and George v. Watson, 
19 Texas, 354, 370, 371; McPlierson «. Cuntliff, 11 Sergt. & E. 422; Alex- 
ander v. Maverick, 18 Texas, 179. 

* Morrow v. Weed, 4 Iowa, 77 ; Davenport v. Smith, 15 Iowa, 213 ; Erazicr 
T. Steenrod, 7.Iowa, 339; Myers ii. McDonald, 47 111.278; Moore «. Neil. 
39 111. 23G; Morris v. Hogle, 37 111. 150; Hawkins «. Hawkins, 28 Ind. CO; 
Stow 11. Kimball, 28 111. 108; Doe v. Anderson, 5 Ind. 33. But the notice 
need not name the heirs by name under the statute in Illinois. Stow v. 
Kimball, 29 111. 93. So much of Turney v. Turnoy, 24 III., as rules differ- 
ently is disavowed. 

' Grignon's Lessee v. Astor, 3 How. 319 ; Morrow «. Weed, 4 Iowa, 77, 
87 ; Sheldon v. Newton, 3 Ohio (N. S.) 495 ; Simpson v. Hart, 1 Johns. Ch. 
91 ; Beauregard ii. New Orleans, 18 How. 502 ; Carter ii. Waugh, 42 Ala. 
452 ; Paul v. Hussey, 35 Maine, 97 ; Comstock •«. Crawford, 3 Wall. 390. 
And if there be on file a defective or insufUcient notice, purporting to be 
tlio one given, yet where the decree states that " notice according to law 
was given of the pendency of the cause," it will be intended that such 
was the case, and that other proof was received thereof by the court. 
Moore «. Neil, 39 111. 25G. 



S^VI.ES OF LAJsDS IX I'KOBATE. 103 

formed to; sucli conformity, however, is presumed to have 
existed after decree, Avhere jurisdiction has attached. 

§ 260. In a probate ^Jroceeding in rem, by an administrator 
or executor for the sale of a decedent's lands to pay debts, if 
no notice is required by the statute, then none need be given; 
such proceeding is the creature of the statute ;i and it is suffi- 
cient if the statute be conformed to. If notice be left to the 
discretion of the court, then a reasonable notice will be neces- 
sary, to avoid reversal on error. 

§ 267. If notice or other thing be by the statute or local 
practice required, and the statute or local decisions declare the 
decree, or sale invalid if conformity to such requirements does 
not in the record appear to have existed, then such conformity 
must appear from the record, in order to suj)port the sale." 
But if such statute be only directory, then, although notice is 
necessary to avoid error on an aj^peal, yet it is not absolutely 
essential to the validity of the decree and sale, when they arc 
questioned in a collateral proceeding. The presumption of 
law is, after decree and sale, that the statute was conformed to ; 
and the proceedings are binding, if the jurisdiction of the 
court had attached over the particular case, by a petition good 
upon demurrer.^ J^or does it follow that the proceedings are 
not landing, where the statute is but directory, even if it 
appear that notice is wanting; for though the omission may 
be error, yet if not reversed, or set -aside, the decree is bindino-,* 
even if it appear from the record that such notice had not 

' Bergin d. McFarland, G Foster (N. H.) 53G; Clark v. Thompson, 47 111. 
23, 38; Florentine ». Barton, 3 Wall. 310, 316. 

■ Gu3^ «. Piorson, 21 Ind. 18 ; Gelstrop -o. Moore, 26 Miss. 208 ; Cooper t. 
Sunderland, 3 Iowa, 144, 137, 138 ; Thornton u. Mulquinne, 12 Iowa, 549, 
534; Babbit ». Doe, 4 Ind. 355. 

' Morrow v. Weed, 4 Iowa, 77; Shelden ». Newton, 3 Ohio, (N. S.) 493; 
Reeves d. Townsend, 3 Zab. 396 ; Wilson v. Wilson, 18 Ala. 176 ; Clark c! 
Blacker, 1 Ind. 315; Paul ». Hussey, 35 Maine, 97; Fox ». Hoit, 13 Conn. 
491; Raymond e. Bell, 18 Conn. 81; Wright ». Warner, 1 Doug. 38-1; 
Grignon's Lessee b. Astor, 3 How. 319 ; McPherson v. Cunliflf, 11 Sergt. & r! 
423; Clarke c. Holmes, 1 Doug. 390; Elliott d. Piersol, 1 Pet. 338; Thomp- 
son D.Tolm ie, 2 Pet. 157 ; Vorhees v. The Bank, 10 Pet. 473 ; Wright «. Marsh, 

G- Green, 111; Florentine b. Barton, 2 Wall. 210, 216; George v Watson' 
19 Texas, 354. 



JOi JUDICIAL AND EXECrTION SALES. 

been given; for tlie power of the court is over tlio property 
soTiglit to be affected by tlio order, or decree, wlien the case is 
in rem, " without regard to the parties who may have an inter- 
est in it. All the world are parties." By the decree and sale, 
" the estate passes by operation of law." The court lays hold 
of, and passes the title, by a right paramount to that of the 
heirs. It does this under the same authority that confers the 
heirship: The authority of the legislature, which has full 
power to control the property of decedents, i 

Such seems to be the settled rule of decision in the Supremo 
court of the United States, in the absence of a positive statute 
declaring sales void if notice be required, and does not from 
the record, appear to have been given; and such we conceive 
to be the more correct doctrine. The same power that confers 
lieirship may postpone it, and hold the property first liable for 
tlie decedent's debts, and as a consequence may confer the 
power to so apply it on the probate com-t without notice to the 
intended heir, whose right attaches to the residue and not to the 
estate generally, in its unadministered condition. True the 
legal title descends to the heir at once, as it can not be in 
abeyance; but so descends, subject to a prior lien in law for 
the ancestor's debts — a lien which the power that creates 
both it and the heirship, may enforce in its o^Y^l way. The 
probate court acts upon the title of the ancestor, subject to 
which action the lien takes title. " The administrator repre- 
sents the land,"2 and no notice is ordinarily necessary to the 
validity of the sale in proceedings hi rem. 

■ Florentine 11. Barton, 3 Wall. 210. 

" Jloore ■». Stark, 1 Ohio St. 3G9; Grignon's Lessee ». Astor, 2 How. 319; 
Beauregard v. N. Orleans, 18 How. 407; Williamson v. Leland, 2 Pet. 65.7; 
Satclier v. Satcher's admr. 41 Ala. 20; Sheldon v. Kewton, 3 Ohic, St. 494; 
McPhcrson J). Cunliff, 11 Sergt. & K. 432; Perkins v. Pairfleld, 11 Mass. 
237; Saltonstall «. Kiley, 28 Ala. 164; Paine i). Moorland, 15 Ohio, 442; 
RobbB. Irwin, 15 Ohio, 698; Benson I). Cillej-, 8 Ohio, St. 614; Borden 
V. The State, 6 Eng. 519 ; Tongue v. Morton, 6 Har. & J. 23 ; Rice v. Park- 
man, 16 Mass. 828; Sohier v. Mass. Gem. Hos. 3 Gush. 487; Ludlow's 
lieirs V. Johnson, 3 Ohio, 560 ; Adams «. Jeffries, 13 Ohio, 253 ; Voorhecs r. 
Bk. United States, 10 Pet. 473; United States «. Aredondo, 13 Pet. 709; 
Rhode Island v. Mass. 12 Pet. 718 ; Stow «. Kimball, 28 111. 93 ; Florentine 
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§ 268. This question of notice and personal jurisdiction in 
probate sales eame before tbe lo^va Supreme Court in Good v. 
Norley, at December term, 1869. Good filed a petition in 
cliancery in the District Court of Polk county to quiet title to 

V. Barton, 3 Wall. 210, 21G ; Lane v. Thompson, 43 N. H. 320. In Sheldon 
11. Newton, above cited, the supreme court of Ohio review the subject of 
sucli sales, and of judicial sales generally, with great ability, and say: " 1. 
A settled axiom of the law, fm-nishes the governing principle, by which 
these proceedings are to be tested. If the court had jurisdiction of the 
subject matter, and the parties, it is altogether immaterial how grossly 
irregular, or manifestly erroneous, its proceedings may have been ; its final 
order can not be regarded as a nullitj', and can not therefore be collaterally 
impeached. On the other hand, if it proceed without jurisdiction, it is 
equally unimportant how technically cori'ect, and precisely certain, in 
point of form, its record may appear; its judgment is void to every intent 
and for every purpose, and must be so declared by every court in which it 
is presented. In the one case tbe court is invested with the power to 
determine the rights of the parties, and no irregularity or error in the exe. 
cution of tlio power, can prevent the judgment while it stands unreversed, 
from disposing of such rights as fall within the legitimate scope of its 
adjudication; while in the other its authority is wholly usurped, and its 
judgments and orders, the exercise of arbitrary power, under the forms 
but without the sanction of law. The power to hear and determine a 
cause, is jurisdiction ; and it is coram judice whenever a case is presented 
which brings this power into action. But before this power can be 
aiTirmed to exist it must bo made to appear that the law has given the 
tribunal capacity to entertain the complaint against the person or thing 
sought to be charged or affected ; that such complaint has actually been 
preferred; and that such person or thing has been properly brought before 
the tribunal to answer the charge therein contained. When these appear 
the jurisdiction has attached; the right to hear and determine is perfect; 
and the decision of n-^ery question thereafter arising is but the exercise of 
the jurisdiction thus conferred; and whether determined rightfully or 
wrongfully, correctly or erronously, is alike immaterial to the validity- 
force, and effect of the final judgment, when brought collaterally in ques, 
tion. United States v. Aredondo, 6 Pet. 709 ; Ehode Island v. Mass. 13 
Pet. 718. We wholly dissent from the position taken in argument, that 
the jurisdiction of the court, or the effect of its final order, can be made to 
depend upon the records disclosing such a state of facts, to have been 
shown in evidence, as to warrant the exercise of its authority. To adopt 
tlie language of the court, in answer to the same position, in Voorhees v. 
The U. S. Bank, 10 Pet. 473 : ' We cannot hesitate in giving a distinct and 
unqualified negative to this proposition, both on principle and authority 
too well and long settled to be questioned.' It was distinctly repudiated 
in the early case of Ludlow's heirs v. Johnson, 3 Ohio 560; and has been 
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a tract of land, claiming tliat in 1852 it was piircliased at a 
sale thereof, in probate, for payment of debts, made under 
order in probate by the administrator of John ISTorley, deceased. 
That a deed therefor ivas duly executed and by the court 

no less positively denied in every subsequent case, including Adams v. 
Jeffries, 13 0. R. 2.53. The tribunal in -whicli these proceedings were had, 
was a court of record of general common law and chanceiy jurisdiction; 
and while it is true, that in the exercise of this particular authority, it may 
be regarded as a tribunal of special and limited powers prescribed by 
statute, it is still to be remembered that it was the tribunal created by the 
constitution with the exclusive jurisdiction over probate and testamentary 
matters, and had no one single characteristic of those inferior courts and 
commissions to which the rule insisted upon has been applied by the 
English and American courts. All its proceedings are recorded and con- 
stitute records, in the highest sense of the term, imparting absolute verity, 
not to be impaired by averment or proof to the contrary, and conclusively 
binding the parties, and all who stand in privity with them. The distinc- 
tion is not between courts of general and those of limited jurisdiction, 
but between courts of record that are so constituted as to be competent to 
decide on their own jurisdiction, and to exercise it to a final judgment 
without setting forth the facts and evidence on which it is rendered, and 
whoso records when made import absolute verity ; and those of an inferior 
grade, whose decisions are not of themselves evidence, and whose judg- 
ments can bo looked through for the facts and evidence which are 
necessary to sustain them. McCormick ■!). Sullivant, 10 Wheat. 199; Gris- 
wold V. Sedgwick, 1 Wend. 131; Baldwin v. Hale, 17 J. R. 272; Grignon's 
Lessee d. Astor, 2 How. 341 ; 3 Bin. R. 355 ; 4 lb. 187. Orphans' courts, and 
courts of probate, when constituted courts of record, have uniformly been 
held of the former description. Thompson i). Tolmie, 2 Pet. 165 ; Grig- 
non's Lessee V. Astor, supra; 11 Serg. & Rawle, 429; 11 Mass. 321. Li 
respect to them, when it appears that they have proceeded with jurisdic- 
tion over the subject matter and the parties, we fully agree with the 
supreme court of Pennsylvania in saying: 'If the purchaser was respon- 
sible for their mistakes in point of fact, after they had adjudicated upon 
the facts, and acted upon them, those sales would be snares for honest 
men ; ' and with the supreme court of the United States, in affirming that 
the reasons upon which their decisions have rested ' are founded on the 
oldest and most sacred principles of the common law. They are rules of 
property, on which the repose of the country depends ; titles acquired 
under the proceedings of courts of competent jurisdiction must be deemed 
inviolable in collateral actions, or none can know what is his own; and 
there are no judicial sales around which greater security ought to bo 
placed, than those made of the estates of decedents, by order of those 
courts to whom the laws of the States confide full jurisdiction over the 
subjects.' The purchaser is bound to look no further back than the order 
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approved; but that tlie same was lost before recording. In 
the proceeding in probate under which the sale occurred, the 
administrator made the widow (whose dower had already been 
assigned) and the infant heir — the only child of the decedent — 

of the court, made in a proceeding wiiicli tlie law has empowered it to 
entertain, and Tvith the proper parties, or subject matter before it. All 
else, we are bound to presume in favor of its action; and neither in judg- 
ment of law, nor ia fact, is it to be treated with the least distrust. Tlie 
proper application of this principle disposes of all the exceptions taken 
to these proceedings, arising after the jurisdiction of the court should 
have attached. * * * * _A.s it is not denied that the court was invested 
with power to entertain the proceeding, and as the lands were situated 
within the limits of its jurisdiction, it only remains to consider whether 
notice to the heirs was indispensible to tlie jurisdiction of the court; and 
if so, whether such notice was substantially given. These questions can 
only be answered in the light of a proper construction of the act of Feb- 
]'uary 11th, 1824, (3 Ch. Stat. 1308,) under which these proceedings were 
had. From a very early i^eriod in our history, lands have been made 
assets, in the hands of executors and administrators, for the payment of 
debts ; but at no time could they be converted into money for this purpose 
until the personal property was exhausted, nor without the special leave 
of the proper court of probate. Prior to the passage of the act of 1834, 
tlie leave was obtained upon the petition of the personal representative, 
showing a deficiency of personal assets. No parties defendant was re- 
quired to be made, and the proceeding throughout was wholly ex parte and 
strictly and technically in rem. That act effected no further change than 
to require 'the jierson having the next estate of inheritance of the testator 
or intestate,' to be made defendant to the petition. What effect did this 
have upon the proceeding? Did it malie it an adversary proceeding in 
personam in such sense as to make actual notice to the heir indispensible 
to the jurisdiction of the court? These questions have not been answered 
in any of the cases that have been decided, and tliey are not of easy solu- 
tion. As the interests of the owner of the property sought to be appropri- 
ated are involved in either form of proceeding, neither is supposed to be 
pursued without notice to him. Proceedings in rem have their own essen- 
tial and distinguishing characteristics. They are usually brought to 
enforce some liability which the thing itself has incurred — the law treating 
the thing itself as the debtor or delinquent, or some sijeeifio lien upon it. 
Tiie seizure of the thing and taking it from the possession of the owner 
and into the custody of the law, is deemed to be implied notice to him, 
and while the proceedings were confined to the pursuit of personal prop- 
crtj', was often quite as eflectual as actual notice by the service of a 
summons would have been. Other means for giving notice were usually 
prescribed, but a failure to comply with them only goes to the regularity 
of the proceeding, and has never been held necessary to give the court 
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defendants, and asked for tlie appointment of a guardian ad 
liiem for tlie infant. A guardian ad litem was appointed. 
Tlie guardian appeared in person and the widow by an attor- 
ney, and severally waived notice and filed answers, consenting 

jurisdiction. When tlie property charged with the liability is taken into 
the custod}' of the law and brought within the power of the tribunal, and 
the judgment spends its whole force upon the property, — creating no per- 
sonal liability mjon the owner — it has never been doubted that a judgment 
of condemnation was effected to vest a perfect title in the purchaser, how- 
ever irregularly or erroneously the court may have proceeded. But when 
the liability is not upon the thing and it is seized only to secure and satisfy 
such judgment as may be recovered against the owner, there is much diffi- 
culty in seeing how the proceeding can be said to be in rem, or how a 
judgment in personam can be rendered until the party has been personally 
brought into court by such notice as the law may have provided. I do not 
doubt that the validity of judgments strictly in rem, may, by positive pro- 
vision of law, be made to depend upon the service of process .or other 
notice upon the owner; but in the absence of such expressed legislative 
intention, the omission to serve the process or give the notice, makes the 
proceeding only erroneous, but not void. The thing itself being in the 
custody of the law and within the power of the court, is subject to its 
action and effectually disposed of by its judgment. The proceeding 
autliorized by the act of 1834, tested by its nature and essential qualities 
would seem to be clearly enough a proceeding in rem. Upon the death of 
the owner tlie law charged his debts as a specific lien on all his property, 
real and personal, and held it subject to their payment. The legal title to 
the real estate, it is true, descended to the heir, but it descended to him 
subject to this paramount lien. The executor or admiuistraior was a trus. 
tee alike for creditors and heir, and the order of sale upon his petition 
operated on the estate and not on the heir ; and the purchaser by operation 
of law, took the paramount title of the ancestor and did not claim tlirough 
or under the heir. 2 How. 338 ; 11 Serg. & Rawle, 430. The heir was 
required to be made a party to the proceeding with a view to his having 
notice ; but it is nowhere intimated that a failure to give the notice should 
deprive the court of jurisdiction over the property. I am, therefore, 
strongly inclined to the opinion that such an omission goes only to the 
regularity of the proceeding and not to the jurisdiction of the court; and 
that its final order can only be set aside for irregularity or reversed on 
error, and cannot be treated as a nullity in a collateral action. Tlie pro- 
ceeding was distinctly declared to be in rem in the case of Robb v. Irwin's 
Lessee, 15 O. R C98; and, although Read, J., in his dissenting opinion, 
characterizes it as a 'nickname,' in the case of Paine's Lessee ». Jloore- 
land, 15 0. R. 435, decided at the same term, he not only concurred with 
the court, but delivered their opinion in holding proceedings in attachment 
to be in rem, in which j urisdiction was acquired by the seizure of properly, 



SALES OF LANDS IN TKOBATE. 109 

to the sale of tlie property. An order of sale was accordingly 
made and the property was sold, deed executed, and by the 
court approved. To set up this title and to quiet the same, 
the petition in chancery in Polk District Court was filed. To 

and that a judgment rendered without notiee could not bo treated as a 
nullity, although such proceedings are founded npon no liability or lien, 
resting upon the property itself ; have adversary parties 'and are consum- 
mated by a judgment in personam, and the statute expressly declaring 
that the suit shall bo dismissed at the cost of the iilaintiff, if the notice is 
not given. 

" But it does not become necessary to place this case upon that ground, 
as the court are of the opinion that notice was given in such manner as 
substantially complied with the law. This, we think, has been in effect 
settled for more than by the court of last resort in the state. The statute 
provided for no particular form of process or mode of giving notice to the 
defendants. The necessity of giving any notice is only to be inferred 
from the fact that the heirs are required to be made defendants. This 
omission in the law had to be supplied by a course of practice in the sev- 
eral courts invested with the jurisdiction, and it is in no way surprising 
that entire uniformity was not secured. This fact demonstrates the pro- 
priety of upholding any form of notice that afforded a reasonable oppor- 
tunity to the heirs to interpose their objection to the sale. In the case of 
minor heirs the practice was general to serve the process \ipon the general 
guardian, or a. guardian ad litem, or to permit an api^earance without by 
either. The correctness of this practice was first drawn in question in 
Ewing's Lessee v. Higby, 7 O. R. 198, part 1. In that case the heirs were 
minors, and two of them were not named in the petition ; but their guard- 
ians, during its pendency, entered their appearance. The court held them 
bound by the order of sale, and decided that the proceedings could not be 
collaterally impeached. And in Ewing v. PloUister, 7 0. R. 138, part 2d, 
the same order was afErmed on writ of certiorari. In Robb v. Irwin's 
Lessee, no process was served or issued, but the court aijpointed a guard- 
ian ad litem for the infant defendants, who appeared and answered. This 
was held sufiicient to give the court jurisdiction and the title of the pur. 
chaser was protected. In Snevely ». Lowe, 18 O. R. 368, one of the minor 
heirs was not made .a party to the petition, nor was any process issued or 
served. A guardian ad litem, was appointed who filed an answer for the 
minor heirs, without specifying whether for those named in the petition 
alone, or for all the minor heirs of the decedent. But the court construed 
the answer to include them all, and held the proceeding eflfeetual to trans- 
mit the title to the purchaser. Thus has the Supreme Court of the state, 
from the first to the last, uniformly decided that an actual service of pro- 
cess upon the minor heirs was not necessary to give the court jurisdiction, 
or even to the regularity of the proceedings. That it was cnougli that a 
guardian, either especially appointed for the purpose, or having the care 



110 JUDICIAL AXD EXECUTION SALES. 

tliis petition one of the defendauts answered. The others 
made default. The District Court decreed in favor of the 
petitioner, according to the prayer of the petitioner, and llaiy 
JSTorley, tlie defendant who had appeared and answered, appealed. 
On this state of the case the cause came ui) for hearing on the 
appeal, and the judges of the Supremo Court were divided 
equally on the question as to whether personal jurisdiction o^ 
the infant defendant was essential in the probate -^ iirt to the 
validity of the decree and sale. "Weight, Justice, was of opi- 

aQd custody of the infants, person or estate, was before the court when 
the order was made. That it was not even indispensable tliat the infant 
should be named as a party in the petition ; and without directly affirming 
that the court could obtain jurisdiction, without having him in some way 
before them, I must think that the case of Snevely v. Lowe can bo sup- 
ported on no other grounds. In my opinion it cannot be upon reasons 
assigned in the opinion. These decisions have stood as the law of tlao 
state for more than twenty years. During all that time they have con- 
stituted rules of property, and upon the faith of them men have invested 
their money. If ever an urgent case for the application of the maxim 
stare decisis existed, this is one. It is not enough that we should doubt 
their correctness, or that we should decide differently, if the question was 
now for the first time presented. It must bo made to appear clearly and 
unquestionably that the rules of law have been violated, and the rights of 
the parties disregarded, before wo could justify ourselves in qviestioning 
their authority. No such case is made ; the question was a doubtful one, 
and has been settled, and one plain duty is to let it remain settled. In no 
one of these cases has the court gone further than the Supreme Court of 
the United States in Q-rignon's Lessee v. Astor, 3 How. 335, as will be seen 
by a particular examination of that case. I have not referred to the case 
of Adams v. Jeffries, 12 O. E. 353, cited and relied upon by the plaintifi''s 
counsel, because the order of sale there involved was not made under the 
act of 1824, but under that of 1831, which specially provided the mode in 
which service should be made. These principles seem to us conclusively 
to settle the case in hand. In this case the heirs were all made parties to 
the petition, and service of process was regularly upon the guardian 
appointed for them. If the court had power to appoint them a guardian, 
it had power to bring him into court in this manner ; and if he was in 
court when the order was made, the jurisdiction of the court over liim and 
those he represented cannot be questioned. It is true he filed no answer, 
nor does the record show that he accepted the appointment; but the want 
of an answer could not affect the jurisdiction, and we are boiuid to pre- 
sume the court were advised of his acceptance of the trust before proceed- 
ing to make the final order in the case." Sliclden c. Kewton, 3 Ohio 
St. 494 



SALES OF LAXDS IN TEOnATE. Ill 

nion, lio\vc\-er, tliat tlicre was jniisdietion of the person, and, 
thereibre, as well as for acconnt of tlie division of tlie court, 
the decree appealed from was affirmed, and the sale, as a legal 
result of sucli division, was held valid. ^ 

§ 269. "When jurisdiction has fully attached, by petition, 
if notice be not a condition to the validity of the proceedings, 
or by petition and notice, M-hen such notice is thus required as 
a condition to validity, then, after decree, all things else as to 
regularity of the proceedings and necessary to their validity, is 
presiimed; and after confirmation are no longer open to col- 
lateral inquiry.^ 

§ 270. Again, in Florentuii v. Barton,^ the Supreme 
Court of the United States, adhering to all its former decisions 
on this subject, Justice Geiek, delivering the opinion, hold the 
following language: "The petition of the administrator set- 
ting forth that the personal property of the deceased is insuffi- 
cient to pay such, debts, and jiraying the court for an order of 
sale, brought the case fully within the jurisdiction of the court. 
It became a case of judicial cognizance, and the proceedings 
are judicial. The court has power over the subject matter and 
the parties. It is true in such proceedings there are no 
adversary parties, because the proceeding is in the nature of a 
proceeding in rem, in which the estate is represented by the 
administrator, and, as in a proceeding in rem in admiralty, all 
the world are parties." 

§ 271. In the same case the court say that in making the 
order of sale the probate court arc "presumed to lia\'e adjudged 
every question necessary to justify such order or decree, viz.: 
the death of the owner; that the petitioners were his adminis- 
trators; that the personal assets was insufficient to pay the 

' Good V. Norlo)', 37 Iowa, 188. 

" Morrow ». "Weed, 4 Iowa, 77,87; Carter «. WaugU, 43 Ala. 453; Myers 
I: McDonald, 47 111. 378; Frazier v. Steenrod, 7 Iowa, 339; Hart v. Jewett, 
11 Iowa, 27G; Davenport v. Smith, 15 Iowa, 213; Slieldea d. Newton, 3 
Ohio (N. S.) 405 ; Simpson i). Hart, 1 Johns. Ch. 91 ; Grignon's Lessee v. 
Astor, 3 How. 310, 340 ; Fox v. Hoit, 13 Conn. 401 ; Paul v. Hussey, 33 
Maine, 97; Goudy v. Hall, 3G 111. 313; Moore c. Neil, 39 111. 35G, 2G3; 
Comstock V. Crawford, 3 "Wall. 39G. 

' 3 "Wall. 31G. 
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debts of tlio deceased; that the private act of assembly as to 
the manner of sale was within the constitutional powers of the 
Legislature, and that all the provisions of the ItiW as to notices, 
which are directory to the administrators, have been complied 
with." 

§ 272. The court moreover holds substantially and expressly, 
in the same case, that such order, whether correct or incorrect, 
is final and binding, unless reversed for error, and is every- 
where, in every court, binding in every collateral proceeding; 
and that a purchaser under the same is not bound to look 
further than the order of the court, or to "incjuire into its 
mistakes." That the court ordering the sale is not bound to 
enter all things on its record; and that "a different doctrine" 
would render "titles under a judicial sale worthless and a 
' mere trap for the unwary.' " 

§ 273. The court thus reaffirm the doctrine and the case of 
Grignon''s Lessee v. Astor, and so they do again in the case 
of Comstoch V. Crawford,'^ wherein the same principles are 
reiterated and affirmed, as in li'lorcntine v. Barton, above 
referred to; and the latter case is cited and relied on as in 
point. 

§ 27'1. But the ruling is uniform that in chancery proceed- 
ings, in a regular coart of chancery, if it appear atfii'matively, 
wliere there are litigant parties, that there was no seiwice of 
notice on the defendant, and there be no appearance, a decree 
and sale disposing of the defendant's rights are void.^ In 
Ohio, it is said that the appointment of a guai-dian ad litem 
for minor defendants is to enable them to defend and is after 
they are in court, in a regular chancery cause, and not to bring 
them in. 3 Eut in the probate court, in administrations, the 
property is assets in the control of the court, first for pay- 
ment of debts; remainder to the heirs. Tlie latter are not 
absolutely necessary as parties, imless made so by express 
statute as a condition to validity of the decree. 

§ 275. And where by statute, in proceedings in probate by 

' 3 Wall. 396, 40G. 

» Mooro v. Starks, 1 Ohio St. 309. 

= Ibid. 
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an administrator to sell a decedent's lands for the payment of 
debts, the heirs are required to be made parties and no parti- 
cular mode is prescribed for making them such, the law is 
complied with by the appointment of a guardian ad lit&rn for 
infant heirs, so far as to them.' 

§ 2T6. ISTotwithstanding the diversity of decisions and statu- 
tory regulations of the different states upon this subject, we 
think the following conclusions are borne out as general prin- 
ciples by the rulings of the courts in relation to sales of lands 
in probate for payment of debts: First — That all property of 
a decedent, which was liable to execution sale while he lived, 
is siibject to an implied lien in favor of his creditors for pay- 
ment of his debts at his death, which lien is paramount to the 
rights acquired by bequest or by heirship. Second — The 
enforcement of this lien is against the title of the ancestor or 
testator, as the case may be, and may be enforced in any man- 
ner which the law-making power may prescribe. Third — 
That both legatees and heirs take subject to this lien, and also 
subject to this paramount power of the state to enforce the 
lien in its own way, before its benefits, conferred on the heirs 
and permitted to be conferred by will upon legatees, shall 
unconditionally and absolutely inure to them. Fourth — That 
in the proceedings to enforce such lien by sale of lands, juris- 
diction over the particular case and lands must attach by a 
petition good upon demurrer. Fifth — That if, by statute, no 
notice to the heirs of legatees be required, then none need be 
given. The power of the court is over the property and title 
of the ancestor. Sixth — That if by law a notice is required, 
and the law in that respect is directory only, then the omission 
thereof, though error for which a decree will be reversed, will 
not invalidate a sale thereon if the decree is permitted to 
stand; .but if it is not apparent whether notice was given or 
not, then in such case, after decree, the law presumes the 
notice to have been given, and a sale thereon is valid. Seventh — 
That if by law a notice is required, and the law provides that 
unless it appear from the records to have been given, then it 

' Roljb V. Irwin, 15 Ohio, 089 ; Lewis v. Lewis' Admr. 15 Ohio, 71 J. 
8 
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must SO appear from the records, else the decree and sale will 
be void. Eighth — That where notice is required, as in either 
of the cases above stated, if it appear that there \ras what 
stands for notice, and that it was in the right case as to the 
lands described and against the right persons, if notice be 
required to the persons, that the proceedings and sale will be 
valid in that respect, although the notice or service thereof be 
irregular or defective, for the matter after decree is res judicata 
and at most but error of judgment. 

§ 277. If notice of application be \)j law required, then the 
petition must be presented at the term of court named in the 
notice; but not necessarily on the first day of the term. The 
term in law is but one day in that respect. If a term inter- 
vene, that is, if the notice be of one term, and the petition be 
not presented then, but is presented at the succeeding term, it 
is coram non judice, and the proceeding will be void.'' There 
cannot be a continuance of the application until the petition is 
filed, for until then there is no cause to continue. The pro- 
ceedings, if a tei'm intervenes without a petition being filccl, 
abate by operation of law. Any subsequent proceedings based 
thereon are void.^ 

§ 278. But if the petition be presented at the term desig- 
nated in the notice, and the case be docketed, and continued 
by the court until the next term, and such facts appear of 
record, then the action of the court at such subsequent term 
will be of like validity as if had at the time the petition is 
presented. 3 By failure to file the application at the time 

" Sohnoll V. Chicago, 38 111. 382; Morris «. Hogle, 37 111. 130; Turney r. 
Turney, 24 111. 635; Goudy v. Hall, IG HI. 310. 

= Solinell 1). Chicaso, 38 111. 394. 

=,ScImoll V. Chicago, 38 111. 382. In this case the court say: "The ques- 
tion then is, T\-as such presentation of the petition at the September term, 
when notice had been given, it would be presented at the August term, a 
compliance with the statute, and if not such compliance, does it not 
render the proceedings void ? This question has already been determined 
by this court. The case of Turney and others t>. Turney's Admr. 34 111., 
025, is in point. In that case notices was given by the administratri-\ 
that she would apply by petition to the circuit of Jo Daviess county, at the 
July term, 1847, for an order to sell the real estate of the intestate. The 
petition was not filed until the following September term, and this court 
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designated in tlie notice tlie proceedings abate, and to give the 
court proper jurisdiction, where notice is required, a new notice 
is necessary.! 

§ 279. As a pre-requisite to making the order of sale, the 
claims of the creditors should first he adjudicated so as to 
exhibit or show what is'chargeable against the lands. ^ And in 
some of the States the petition is required to state the names 
of the heirs, or else the order or decree will bo void.* Unless 
the proceedings be entitled against the unknown heirs, under 
the statute, and it be therein stated that the heirs are unknown.* 

§ 280. It is held in JSTew Hampshire that if the sale be void, 
a new order and sale may be made, although the proceeds of 
the first sale went to the creditors.'' 

§ 281. In Mississippi it must afiirjnatively appear in the 
proceedings that the statutory requirements are conformed to, 
else the sale will be void. " 

§ 282. In Texas the application is to be made by a creditor, 
lieir, or legatee. An order of sale made on the application of 
the administrator alone, is invalid to confer title by sale under 
it, and if a sale be made thereon, it will be set aside on appli- 
cation for that purpose, although a lapse of more than five 
years time intervene between the time of such application and 
the day of sale.'' 

§ 283. The court has power to order the sale to be made on 
a credit and may prescribe the terms thereof.^ 

§ 284. The order of sale must bo confined to the lands 

hold that the failure to flic the petition at the time specified ia the notice 
and petition, and to have the cause docketed at the July term, abated the 
proceeding, and before any other steps could be taken the heirs and 
parties in interest should have been again brought in to court by another 
notice, as if none had been previously given. 

' Turney c. Turney, 24 111. 635 ; Schnell v. Chicago, 38 111. 382. 

= Cralle v. Meem, 8 Gratt. 49G. 

'Tally V. Starke, C Gratt. 339; Guy o. Picrson, 21 Ind. 18. 

' Guy v. Pierson, 31 Ind. 18. 

' Wilson V. Bergin, 8 Foster, (K. II.) OG. 

« Getstrop c. Moore, 26 Miss. 306. 

' Miller v. Miller 10, Texas, 319. 

6 Reynolds v. Wilson, 15 111. 304. 



116 JUDICIAL AKD EXECUTION SALE3. 

described in the petition as those which it is desired to sell. » 
The order may be that the sale be public, or that it be private, 
at the discretion of the court. ^ 'No more land should be sold 
than is required to pay the debts, unless the sale of part only 
will injure the residue. ^ But selling a larger quantity will not 
always invalidate the sale.* 

§ 285. In Illinois the court must have jurisdiction of the 
persons of the heii-s in proceedings by an administrator to sell 
the land of a decedent to pay debts, and a decree made on the 
mere answer of the guardian ad litem, where no such jurisdic- 
tion had attached, is void, and so is a sale made thereon. ^ 

§ 286. But if the court obtains jurisdiction of the ease, and 
the subject matter and parties thereof, where jurisdiction of the 
persons is required, it matters not that errors or irregularities 
may intervene in the course of the proceedings. They will 
neither be void, nor will the court, for such irregularity or 
ciTors, without other cause, set the sale aside." The sale, when 
confirmed, will be valid, irrespective of mere irregularities or 
errors in the proceedings. So, too, in Arkansas; mere irregu- 
larities will not vitiate the proceedings or the sales.'' "When 
the sale is confirmed by the court, all anterior questions arising 
collaterally, are precluded. But, until confii-mation, the sale is 
incomplete and confers no rights. ^ 

§ 287. The purchaser at an administrator's sale of lands in 
probate is not bound to look behind the decree more than to 
see if there was jurisdiction in the court making it of the 
subject matter and of the parties in interest. 

§ 288. And though the sale be for the payment of debts 
some of which were fraiidulent and the administrator may 

' Williams ■». Childress, 25 Miss. 78. 

- Ex parte Conzins, 5 Greenl. 240. 

= Black V. Meek, 1 Ind. 810 ; Merrill u. Harris, G Foster, (ST. H.) 143. 

■■ Runyon v. Rul^ber Co. 4 Zabr. 409. 

' Clark t>. Thompson, 47 111. 25 ; Hordman v. Short, 18 111. 50 ; Johnson 
v. Johnson, DO 111. 215. 

Carter ». Waugh, 42 Ala. 452; Madden «. Cooper, 47 111. 3G3. 

'' Thorn v. Ingram, 35 Ark. 53. 

« Mason «. Osgood, C4 N. C. 467; Eawlings v. Bailey, 15 111. 178; Ayrce 
«. Baumgartncr, 15 III. 44-1, 440; Young n. Kcogh, 11 HI. 043. 
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liaTO been party to their fraudulent admission, yet such circum- 
stance will not avoid the sale in collateral proceedings when a 
portion of the claims were just; at most it would only be void- 
able after confirmation, in a direct pi'oceeding in chancery to 
set it aside. JSTor will it alter the case if the purchaser have 
notice of or participate in the fraud. After confirmation the 
remedy is, in either case, by original bill. The sale cannot be 
attacked successfully in a collateral proceeding. ^ 

§ 289. It is well settled in Indiana, first upon general prin- 
ciples, and subsequently iinder the statutes of that State, that 
a sale of the realty, by an administrator, without notice to the 
heir, though ordered and confirmed by the court, is absolutely 
void. 2 This is not only upon the general principle that to 
give validity to the proceedings the court must have jurisdic- 
tion of the parties by service or appearance, as well as of the 
subject matter, 8 as originally holden in that State previous to 
the enactment of 1843. But, as ruled subsequently under said 
statute which declares that the petition must state the names 
and age of the heirs or others in interest,, if known, and if 
xmknown, that such want of knowledge should be stated. That 
no order of sale shall be made without notice to such heirs or 
others in interest; personal notice if residents of the State, and 
by publication if non-residents.'* 

§ 290. But every reasonable intendment or presumption is 
made in favor of the proceedings where the record comes col- 
laterally in question and there is no disclosure whatever in the 
same negativing jurisdiction of the person.^ 

§ 291. And where the petition for leave to sell lands of 
minor heirs was filed, and a guardian ad, litem for the heirs 
appointed all at the same time, without actual notice to the 

' Myers «. McDougal, 47 111. 278. 

' Hawkins b. Hawkins, 28 Ind. 70, 71 ; Babbitt v. Doe, 4 Ind. 355 ; Doe v. 
.Anderson, 5 Ind. 33; Doe ». Bowen, 8 Ind. 197; Gerrard v. Johnson, 12 
Ind. 636; Wart v. Pinley, 8 Blaokf. 335 ; Bliss v. "Wilson, 4 Blackf. 169. 

' Hawkins u. Hawkins, 28 Ind. 66, 71. 

* Hawkins v. Hawkins, 28 Ind. 70. 

» Hawkins v. Hawkins, 28 Ind. 66, 71 ; Homer v. Doe, 1 Ind. 180; Doe v. 
Harvey, 5 Blackf. 487. 
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licirs, but in wliieli proceeding tlie guardian ad litem, appeared 
and answered admitting the trutli of tlie petition, and the 
court "ordered a sale wliicli was made and confirmed, it was 
holden tliat though the order of sale was erroneous, it was not 
a nullity, and that the sale and purchase under it Avere valid. * 

§ 292. Where, however, in a like case, under the act of 1843, 
the general guardian of the minor heirs appeared and filed an 
answer stating that he neither admitted nor denied the matters 
charged in the petition, and waived service of notice on his 
wards, the court decreed an order of sale upon such petition 
and answer, and the sale was made, it was held that the sale 
and the order of sale were nullities when the same came in 
question in a collateral proceeding. ^ 

§ 293. The infancy of the heirs does not excuse the service 
of process or notice on them, where the statute makes notice 
necessary to the validity of the proceeding.^ Such sendee 
being omitted, seems not to render the order void, where a 
guardian ad litem, is appointed and appears for the minors; 
still, as we have seen, its omission is error.* 

§ 294. "Where a creditor of a deceased debtor would other- 
wise have a right to an order in probate for sale of the realty 
to pay his debt, but has been prevented by destruction of the 
records by fire or by other circumstances not arising from any 
fault of his own, from enforcing his claim by administrator's 
sale of the realty, and the estate of the decedent still remains 
unsettled without any evidences or basis in the probate court 
of assets or data from which to procure a settlement, decree 
of sale or payment, such creditor may, upon the general prin- 
ciples of equity jurisdiction, obtain relief in the ordinary court 
of chancery by bill in equity, and a decree for the sale of the 
real estate to pay his debt in a direct proceeding against the 
heirs for discovery of assets and for relief; and in such case 

■ Tliompson «. Doe, 8 Blackf. 33C. 

' Doe B. Anderson, 5 Ind. 33. 

3 Hawkins -o. Hawkins, 28 Ind. 66, 72 ; Hotigla t:. Canby, 8 Blackf. 301 ; 
Peoples ». Stanley, 6 Ind. 410; Martin v. Starr, 7 Ind. 224; Pugh v. Pugh, 
9 Ind. 182; Abdill v. Abdill, 9 Ind. 387. 

"■ Thompson «. Doe, 8 Blackf. 330. 
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ciglit years is not deemed an unreasonable time in ■wliicli to 
commence such proceeding, i 

§ 295. But it is also held in New York, that although sufB- 
cient time has elapsed between the grant of administration and 
the time of the application to the surrogate's court for the order 
of sale to cause the court to reject the application, that neyer- 
theless if the court grant the order, it is but error, and can be 
corrected only by appeal. That until reversed the proceeding 
will be valid, and being so, of course a sale, in accordance with 
it, and in other respects suiEcient, would also be valid. The 
erroneous judgment of the surrogate, given in a proceeding 
wherein jurisdiction has attached, will not be void, and cannot 
be- treated as such in a collateral proceeding. The court hav- 
ing obtained jurisdiction its order is not a nullity.^ 

V. Within aviiat Time the Sajle is to be Made and Per- 
fected BY Deed. 

§ 296. The general ruling is, that where the life, or validity 
of the license to sell is limited to one year, or other time, the 
sale must be made and perfected within the limited time.^ In 
Michigan, however, a sale was made on the last day limited by 
law, and the deed was executed eighteen days thereafter, and 
the court held the same to be valid.'' 

§ 297. Though there be no limit of time by law in which 
to sell a decedent's lands to pay debts, yet the jjower may 

' Clark «. Hogle, 52 III. 427. And one creditor alone may file sucli tiill. 
lb. and 1 Story, Eq. Jur. G03, See. 54G. 

2 Jackson «. Robinson, 4 Wend. 430. But this decision Tvas made 
previous to the passage of tbe revised statutes limiting tlie time to three 
years. The statutory limit is arbitrary and cuts off the power of the 
surrogate at the end of the time limited. If there be a remedy afterward, 
it must be under suitable circumstances in a court of general chancery 
jurisdiction. 

= Marr i). Boothy, 19 Maine, 150 ; Mason v. Ilain, 3G Maine, 573 ; Macy 
n. Raymond, 9 Pick, 285 ; "Welman v. Lawrence, 15 Mass. 32G, 329 ; Chad- 
bourne ». Ratcliff, 30 Maine, 354, 359; Dubois v. Dubois, 4 McLean, 
4S6, 489. 

' Uoward v. Moore, 2 Mich. 22C. 
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expire by analogy to the statute of limitations, i But where 
circnmstances require it, an ordinary court of chancery, having 
jurisdiction of the subject matter, will not be i-estricted by the 
time allowed in probate. ^ 

§ 298. In the case of ClarTc v. Hogle,^ the ordinary court 
of chancery jurisdiction, assumed jurisdiction and afforded 
relief by decree and sale of real estate of a decedent at the suit 
of creditors who had been prevented by accident and burning 
of the probate records from obtaining satisfaction of his debt 
by proceedings and sale in probate in the ordinary manner. 
In that case the proceedings was a direct one by bill in equity 
against the heirs of the decedent; and though the term of 
eight years had intervened, chancery did not consider that a 
suiScient time to preclude the creditor under the circumstances 
of the case. In such cases, equity courts have jurisdiction 
upon the general principles of affording relief against acci- 
dents. 

YI. IS'OT AFTER EePEAL OE THE LaW OE AnOUnON OF Tmi: 

CouET Allowikg the Oeder. 

§ 299. The power to make or carry out the sale, or to enforo) 
the decree, ceases with the abolition of the court in which the 
decree is made in' case such coiirt be abolished by law between 
the time of making the decree and the completion of the sale. 
In such case no authority remains to perfect the same, or to 
enforce the decree.* 

§ 300. And so a sale under an order or decree made after 
repeal of the law imder which the proceedings and decree wero 
had. The repeal of the law, if there be no saving clause, puts 
an end to the authority of the decree, and the sale is void. ^ 

§ 301. It follows from these principles that if the decree 
itself be made under a supposed law, but which was then 

Dubois ». McLean, 4 McLean, 48C ; In re Goclroy 4 Marsh, 308. 
'■ Clark V. Hoglo, 52 111. 437. 
' Clark v. Hogle, 52 111. 427. 
< McLaughlin v. Jannoy, 6 Gratt. G09, G14. 

' Peri-y b. Clarkson, 16 Ohio, 571 ; Campan v. Gillett, 1 Man. (Mich.) 41C; 
Bank of Hamilton «. Dudley, 3 Pet. 494. 
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already repealed and had ceased to exist, both tlic decree and 
any sale made thereon are void.^ 

§ 302. In the case of MoLaxigJilin v. Janney,^ the court 
hold the following language: "It would be a solecism, in law, 
to assert that persons appointed by a court to act as its commis- 
sioners can exercise that authority as commissioners of that 
court after the court itself has been abolished, or has ceased to 
exist." 

§ 303. And in the Ban1c of Hamilton v. Dudley,^ that 
very learned Justice, Maesilail, says, in reference to the effects 
of a repeal: "If the law which authorized the court to make 
the order be repealed, the power to sell can never come into 
existence." 

• § 304. Thus it is well settled that abolishing the court, or 
repealing the law before enforcement of the order or decree, 
destroys the jjower to execute it, if there be no saving clause, 
and terminates the proceedings. 

VII. The Oath. 

§ 305. When, by law, an oath is required to be taken by 
the administrator or executor, in reference to selling, it should 
be taken before fixing the time and place and giving notice of 
sale, and not merely before the act of selling, or the execution 
of the deed. Tlie taking of the oath in such cases should be 
the first step taken in proceeding to sell.* 

§ 30G. If the law requiring the oath is only director^-, and 
it does not appear from the proceeding whether it was taken or 
not, then the presumption of law is that it was taken, if juris- 
diction had attached; and the question will not be open to 
collateral inquiry. ^ And so, too, though the validity of the 
proceedings are, under the statute, dependent on the taking of 

' Ludlow ». Wade, 5 Ham, 494. 
= Gratt. 009, 614. 
3 2 Pet. 493. 

• Parker v. Nichols, 7 Pick. Ill, IIG ; Cooper v. Sunderland, 3 Iowa, 114; 
Campbell v. Knight, 36 Maine, 344; Thornton v. Mulquinnc, 13 Iowa, 549, 
554; Little ■». Sennett, 7 Iowa, 334; Morrow v. Weed, 4 Iowa, 77. 

' Voorhees v. U. S. Bank, 10 Pet. 449, 476, 477. 
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tlic oath, if it do not appear whetlier it -R-as taken or not, and 
jurisdiction had attached, then the presumption is that the 
oath was properly taken. ^ 

§ 307. But -where, by statute or by the settled rulings of 
the court, it is requisite to the validity of the sale, that from 
the records and proceedings it shall appear that the requisite 
oath has been taken, then if from the records and proceedings 
it does not appear to have been taken, there is in such case no 
intendment of law to help out the proceedings, but the sale 
made therein is void and will be so treated when collaterally 
drawn in question,^ except such validity as may be given to it 
by long and uninterrupted possession and by lapse of time. 

VIII. Sales Merely Ireegulae, oe in Ieeegulae PEocajED- 
TSGS, NOT Void. 

§ 308. A mere irregularity in the -proceedings, or in the 
manner of selling or conducting the sale, if there be no want 
of jurisdiction in the court, will not avoid a sale of lands in 
probate by an executor or administrator for payment of a 
decedent's debts. ^ 

§ 309. Nor can the validity of the sale, in a collateral pro- 
ceeding, be made to depend upon the regularity of the adminis- 
trator's appointment, if the appointment be mere error as in 
a wrong county imder a law that is only directory.* But 
otherwise if the law inhibit such appointment.' 

§ 310. If the sale be reported and approved by the court, 
then it may not be impeached collaterally for any irregularity 

' Voorhces v. IT. S. Bank, 10 Pet. 449, 476, 477. 

' Cooper 11. Suuderland, 3 Iowa, 114, 137, 138 ; Thornton v. Mulquinno 
13 Iowa, 549, 554; Babbitt v. Doe, 4 Ind. 355. 

3 Van Syokle v. Richardson, 13 111. 171; Freeland v. Dazey, 25 111. 204; 
Madden v. Cooper, 47 111. 359, 363 ; Iverson v. Loberg, 36 111. 179 ; Matilda 
V. Lockridge, 53 111. 503; Ewing «. Higby, 6 Ohio, 473; Grignon's Lessee 
V. Astor, 3 How. 319 ; Comstock v. Crawford, 3 Wall. 396 ; George v. "Wat- 
son, 19 Texas, 354; Succession of Guerney, 14 La. An. 633; Gregory ii. 
McPherson, 13 Cal. 174, 563. 

* Wright v. Walbaum, 39 111. 554; Sohncll v. Chicago, 38 111. 383; Cook 
0. Fry, 2 Mich. 506. 

' Culls 1}. Hoskins, 9 Mass. 543. 
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or insufficiency in tlie notice given of the sale. If the probate 
court err in adjudicating the notice to be a sufficient one, when 
in truth it is not in legal compliance with the law, this error 
is to be corrected on appeal and cannot be taken advantage of 
in a collateral proceedings involving title iinder the sale.i In 
Morrow v. Weed,^ the Supreme Court of Iowa, 'Woodwaed, 
Justice, say: "If this were admissible, then every question 
relating to the sufficiency of a notice and of its service, too, 
in any of the courts, could be bought up and reviewed in the 
same manner." 

IX. CONEIEMATION — ThE DeED — ItS ApPEOVAL. 

§ 311. In some states the practice is to confirm the sale by 
order in probate of record, and therein direct the execution of 
the deed.^ In others the usual course is for the administrator 
or executor to execute tlie deed and report the same with the 
sale for approval; and, thereupon, if acceptable to the court, an 
order approving the deed is made and is endorsed upon the 
deed.* 

§ 313. If the administrator or executor die before carrying 
the order into effect by a complete sale, his successor should 
complete the sale and make the deed, or else apply to the court 
for orders in that respect." 

■ JIoiTow ». "Weed, 4 Iowa, 77 ; Little e. Sennett, 7 Iowa, 324, 83 J. 

•' 4 Iowa, 91. 

= Wells 11. Miller, 22 Texas, 302 ; Bowling •«. Duke, 20 Texas, 181 ; Brad- 
biuy v. Reed, 23 Texas, 258; Smith «. Chew, 35 Miss. 153; Hallick v. Guy, 
9 C'al. 181, 195; Yerby v. Hill, 16 Texas, 377. 

* Wade 13. Carpenter, 4 Iowa, 361, 36G ; Morrow v. Weed, 4 Iowa, 77. 

5 Baker v. Bradsby, 33 111. 632. This case was in reference to a sale of 
slaves, but the principle applies with still greater force as to land. 



CHAPTEE VII. 

GUAKDIAN'S SALES, AND SALES IN PROCEEDINGS FOR 
PARTITION. 

I. Guardian's Sales. 
II. Sales in Pboceedings foe, Paetition. 

I. Guakdian's Sales. 

§ 313. In England, the king being sovereign, is by the 
common law regarded as the universal guardian of all infants 
or minors. 1 Hence this authority was an attribute of the 
judiciary, when, as was the case originally, the Idng held the 
courts himself in person. 

§ 314. It followed that when the judicial j)ower was trans- 
mitted from the king in person to the judges by him appointed 
to hold the courts in his stead, that this attribute of guardian- 
ship then devolved upon the courts, whence it eventually ceu- 
tercd in the chancellor, whose court is always open. "Wliether 
by iTSurpation as by some jurists contended," or by legitimate 
means, as alleged by others,^ is no longer material. Suffice it 
to say it was there firmly lodged, and the chancery coiirt came 
to be regarded as guardian of the interests of all minors.* 

§ 315. This authority as to administrative matters, came to 
be conferred on others selected and appointed by the chancellor, 
from time to time, for infants generally, as necessity should 
require, and as ultimately regulated by act of parliament, 
chancery, however, retaining and maintaining its supervisory 
power over both guardians so appointed and over their wards 
and their interests both moral and pecuniary. This, too, even 

" Bac. Abt. Vol. 4; Title, Guardian, C. 
= Co. Lit. 128; note 16. 
' Fonblanque, Eq. 228, u. a. 
' Bac. Abt. Vol. 4; Title Guardian, C. 

(124) 
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to the extent of superceding the authority of the parent for 
the interest of the child. ^ 

§ 316. Now, such heing the powers of the Mng, the parlia- 
ment, and the courts under the crown, not only as to England, 
Irat as to the colonies also, they legally devolved upon the several 
sovereign States, legislatures, and courts of the several repub- 
lican commonwealths established by the American revolution, 
and as a part of their common inheritance, and also upon the 
new States, their legislatures, and their courts subsequently 
established. 

§ 317. Although in the American States the administrative 
powers and duties as to appointment of guardians, their ordi- 
nary supervision and accountability, and the administration 
of the ward's interests and care of his person is conferred and 
regulated by statutes conforming to the local policies of the 
several States, yet the uncircumscribed overruling supervisory 
jurisdiction of the chancellor still exists.^ This power is to 
be exercised upon the great principles of equity whenever 
necessity calls for it for the protection of the infant from all 
abuse of his rights in property and in person when wielded by 
the chancellor as a judge of the court of general chancery 
jurisdiction and by the probate courts of inferior jurisdicton to 
the extent and in the manner specified and regulated by the 
legislative enactments of the several States, in eacli State, 
according to the lex loci thereof. 

§ 318. In some of the States it is held that a court of general 
chancery jurisdiction has full power to decree a sale of a minor's 
lands when deemed best for his interests. ^ Whilst in some 
others it is said that though chancery may exercise such a 
power over the estates of minors that it will not be done to 
the disposal of a future interest except under extraordinary 

' Bac. Abt. ; Title Guardian, C. "Wliitfield v. Halo, 13 Ves. 493. Et, 
parte Warner, 4 Brown, Cli. 101. 

5 3 Story, Eq. Jur. Sec. 1339, 1340, 1341, 135G; Ex parte Crumb. 3 Johns. 
Ch. 439; Matter of Andrews, 1 Johns. Ch. 99; Allen v. Allen, 3 Litt. 97; 
Aymar i>. Roflf, 3 Johns. Ch..49. 

' Williams v. Harrington, 11 Ind. 010 ; Matter of Salisbury, 3 Johns. Ch. 
347 ; Huger v. Huger, 3 Dcs. 18 ; Stapleton -o. LongstafT, 3 Des. 23 ; Will- 
iams 11. Harrington, 11 Irod. GIG; Ex imHcSq-viM., 1G Ala. 409. 
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circumstances, and not in any case for the mere purpose of 
increasing the present interest of the adult owner. ^ 

§ 319. Again, in others, the converse of this principle is 
asserted, and it is hold that the general powers of chancery do 
not extend to the decreeing a sale of an infant's real estate for 
the mere purpose of bettering his pecuniary condition or gen- 
eral interests.^ Formerly the ruling in Virginia, under the 
act of February IS, 1853, was the other way.^ 

§ 320. But whatever the general powers of the chancellor 
may be, those of the courts of probate are such only as are 
conferred by statute,* and must be exercised in conformity to, 
and only for the causes allowed by the statutes of the respect- 
ive States. 

§ 321. Yet, if jurisdiction shall have attached such con- 
formity v.'ill be inferred, in most cases, after decree and sale ; 
for although they are courts of limited powers, yet their juris- 
diction is general to the extent conferred over the particular 
subjects by statute." 

§ 322. In some cases it is licld that the proceedings by 
guardian in probate for a sale of a ward's lands are adversary, 
and that there must be notice, or what answers in lieu 
thereof." In others it is adjudged that they are in rem/ that 
the action of the court is on the property itself, the proceed- 
ings not adversary, and that no notice, or what may answer 
instead thereof, is required.'' 

§ 323. But in the latter class of cases, the court of probate 

' Matter of Jones, 3 Barb. Cli. 23. 

= Palkner ®. Davis, ISGratt. 651; Rogers v. Dill, G Hill, 415; Bakers). 
Lorillarcl, 4 Comst. 357; AVilliams' Case, 3 Bland Ch. 186; Pierse v. Trigg, 
10 Leigh, 400. 

3 Faikner v. Davis, 18 Gratt. 651. 

* Wade V. Carpenter, 4 Iowa, 361 ; Gilmorc v. Rogers, 41 Penn. St. 120 ; 
FitoliD. Miller, 20 Cal. 352; Robert «. Casey, 35 Mo. 584; Palmer «. Oak- 
ley, 3 Doug. (Micb.) 433. 

° United States v. Ai-edondo, 6 Pet. 709 ; Iverson v. Loberg, 26 111. 179 ; 
Thompson v. Talmie, 2 Pet. 157 ; Purslcy v. Hays, 23 Iowa, 1 ; Mj-cr v. 
Douglass, 47 111. 278. 

« Townsend v. Tallant, 33 Cal. 45. 

'Mason v. Wait, 4 Scam. 127; Smith v. Race, 27 III. 387;- Grignon's 
Lessee «. Astor, 2 How. 319. 
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will protect tlie ward's riglits by requiring notice, or Ly causing 
a defense to be interposed by a proper guardian ad litem if 
there sliall bo apparent cause to apprehend tliat the guardian 
is abusing bis trust. ^ But if, on suggestion as amicus curia, 
it shall appear that there be reason to apprehend an abuse 
of trust, then the court will appoint a guardian ad litem. 
Otherwise the proceedings to sell a ward's real estate, by his 
guardian in probate, are not necessarily adversary, as against 
the ward under ordinary circumstances." 

§ 324. In the case of Smith v. liace,^ the court ad\'ert to 
their previous decision in Sturms' case, 25 th Illinois 390, 
wherein they held that the minor lieirs should have been 
made parties to the proceeding or suit of their guardian, and 
qualify the doctrine there asserted in the following language : 
" We are aware that the views here expressed are not in accord- 
ance with those announced In re Sturms, 25 111. 390. In 
tliat case it was improperly said that the minors were not par- 
ties to the original suit, and their interest could not be aifected 
by the sale of their land by the guardian. In that we went 
too far, according to the case of Mason v. Wait." 

In the cases of Mason v. Wait, and Smith v. Itace, the Illi- 
nois supreme court go to the full extent of the cases of Grig- 
non^s Lessee v. Astor, and of Beauregard v. Neio Orleans, on 
the subject in cases of sales by guardians by proceedings in 
probate, and hold that as the Illinois statute does not require 
those in interest to be made parties that the action of the 
court without regard to parties is within its jurisdiction in 
such cases and is valid. 

§ 325. The court in their discretion might grant the license 
to sell in the alternative — so as to authorize the sale to be 
made privately or at public vendue, under the statute of Maine 
of 1826.* But under the statutes of 1840, all sales of lands 
in that state made by orders of court are to be at public 
auction. 5 

' Smith n. Race, '27 111. 387; Mason a. "Wait, 4 Scam. 127. 
5 Mason b. Wait, 4 Scam. 137; Smith v. Race, 37 III. 387. 
3 Smith «. Race, 27 111. 886, 392, 393. 
* ExpaHe Cousins, 5 Grccnl. 340. 
' Ibid. 
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§ 32G. A deed of M-arranty executed by a guardian for his 
ward's lands, made under decree of the court and sale thereon, 
carries only such title as the ward has at the time. Sucli war 
ranty binds the guardian in his individual capacity. i 

§ 327. To sustain a guardian's sale of his ward's real estate 
the authority of the guardian to sell must first be shown, by 
production of the decree or license of the court, or such exem 
pliflcation thereof as may be proof thereof, before the deed 
can be given in evidence. lie cannot sell without such 
order. 2 

§ 328. A sale and conveyance of the whole interest nomin- 
ally, of lands, by order in probate on aj)plication of the 
guardian of one only of several owners, carries title to tlic 
share represented by the ward of such guardian, and to no 
more. The proceedings do not affect the interest of the other 
owners. 3 

§ 329. Tlie guardian in socage lias no power to sell his 
ward's real estate under order in probate, after the ward attains 
the age at which such guardianship terminates by law. A 
sale made after the termination of such guardianship is void, 
and confers no rights whatever on the purchaser.* 

§ 330. If the v^rard after attaining his majority receive the 
proceeds of a sale of his real estate made by his guardian 
during his minority, under order of court, the same being its 
full value, it is an afiirmance of the sale, even though the guar- 
dian be the purchaser, if received with proper knowledge of 
all the circumstances; but such reception of the purchase 
money will be construed so as not to prejudice the ward, if it 
appear that he acted without due precaution or proper knowl- 
edge, or was influenced by threats. ° 

§ 331. The general rule is that a guardian or other person 
selling in the relation of trustee cannot purchase at his own 

' Young v. Lorain, 11 111. G24. 
^ Jackson «. ToclcT, 1 Dutch (N. J.) 131. 
^ Bryan «. Manning, Jones, Law, (IST. C.) 334. 
' Perry's Lessee v. Brainard, 11 Ohio, 443. 

• Scott B. Preeland, 7 S. & M. 400; Michoucl v. Girod, 4 How. 503, 553, 
See ante, p. C8, n. 4. 
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sale. lie cannot blend the characters of both seller and bnyer 
so as to Tinite them in himself. 

§ 332. Where neither the law nor the order of sale ex- 
pressly require a report to be made at the first term after 
granting the order, but the law being silent on the subject and 
tlie order merely requiring a report to the next term of the 
court, it will be construed to mean the next term after the 
consumation of the sale. And if by law no confii-mation of 
the sale, or approval thereof, or of the deed, be required, then 
no such approval or confirmation is necessary to the validity 
of the sale, especially after great lapse of time. Nor will the 
failure of the guardian to comply with the order of court in 
making report of the sale, under such circumstances and lav/, 
invalidate the sale, when neither the law or the order of 
court make its validity dependent on suqIi subsequent act of 
the guardian. "To hold the title of the purchaser (say the 
court) dependent upon the return and report of the guardian, 
is to hold him responsible for a matter over which he has no 
control. He can look to the order of court and see whether 
tliere is authority to sell, and if so, how far that authority is 
restricted ; but when he sees an order, and that the terms upon 
which the power to sell dejijcnds have been complied with, he is 
not responsible for the subsequent misconduct of the guardian. 
His title cannot and ought not to be invalidated by matters 
liappening subsequent to its vesting. We might as well require 
him to see to the application of the purchase money. Un- 
doubtedly where a title cannot be consumated without certain 
acts being done, and an approval of the court of those acts the 
case is different. The sales of administrators under the statute 
are of this character. But no provision is made in the guar- 
dian law of 1825 to secure the supervision of the court over 
tha sale; none which looks to an approval by the court, as a 
preliminary to the purchaser's title."i 

§ 333. A decree in probate for the sale of a ward's lands 
to raise a certain amonnt of money is necessarily to be con- 
strued to mean that amount and the costs. ^ 

= Robert i\ Cascj% So Mo. 584. 

' Emery 'o. Vronian, 19 Wis. 089, 700. 

y 
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§ odi. And if a larger sum be raised by such sale tlian tlio 
decree calls for or allows, and the sale bo made in parcels, yet 
the illegality will not affect the sale of those parcels that were 
sold before the aggregate of the proceeds amounted to an 
excess of the sum to be raised, i 

§ 335. If the lands are sold in different order than that 
directed in the license or decree, the defect, if it be one, is 
cured by the action of the court in confirming the sale, for, in 
the language of the Supreme Court of Wisconsin, " the same 
court from which the order emanated had in its discretion the 
power to modify it or to dispense with its strict performance 
in the jDarticular named. This was done by the order of con- 
firmation. "^ 

II. Sai-es in 1'eoceedijs'GS foe Partition. 

§ 330. Sales of land by order of the court in proceedings 
for partition are judicial sales. ^ As such they must be reported 
to the court for confirmation, and until confirmed they are of 
no effect.* 

§ 337. On failure of the purchaser to comply with the 
terms of the sale, if the land be re-sold by order of the court 
and sell for a less price then at first, the original owner or the 
commissioners selling may sue for and recover of the first 
purchaser the loss on the re-sale. ^ 

§ 338. A court of equity may partition part in kind and 
sell other parts of lands as may seem for the best interests of 
the parties. *> 

§ 339. The purchaser under a sale in partition takes a con- 
clusive title against the parties to the suit,'' and against their 
grantees by conveyance made during the proceedings. ^ 

' Emory v. Vroman, 19 Wis. C89, 700. 

2 Ibid. 

3 Hntton V. Williams, 35 Ala. 503. 

* Ilntton V. Williams, 35 Ala. 503; IIcss v. Voss, 52 III. 472. 
" Hutton V. Williams, 35 Ala. 503. 

" Haywood i\ Judson, 4 Barb. 228. 

■■ Gates V. Irick, 2 Rich. 593; Allen «. Gault, 27 Pemi. St. 473. 

* Baird v. Corwin, 17 Tenn. St, 463; Miclioiul v. Girod, 4 IIow. 503, 559; 
Davoiie «. Fanninsr, 2 Johns. Ch. 253. 
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§ 310. Il', -wlillst proceedings arc pending for tlic partition 
of lands licld in common, a creditor of one of the tenants in 
common obtain a judgment against liis debtor, the creditor so 
obtaining judgment has no other or better right tlian has his 
debtor in the subject matter of the proceeding, and cannot 
require tlie sale in partition to be made for cash, so as to meet 
tlie cash demands of his judgment. ^ And so in Illinois the 
lien of a mortgage given by one of the parties to partition 
proceeding during the pendency of such proceedings, follows 
the interest when set off of the party giving the mortgage." 

§ 311. In Illinois it has been held that in sales in partition 
under the statute, proof of the notice of sale should be filed 
and made to ai^pear in the proceedings with a copy of the 
notice; 3 but, in the same state, in partition sales in the ordi- 
nary court of chancery, it is holden that the chancery court 
need not, as it does not proceed under the statute, conform to 
the statute in this respect.^ 

§ 342. In sales in proceedings for partition all persons in 
interest, including lien holders against the property and holders 
of hens against separate shares or interests, arc, in Illinois, 
required to be made parties, and that too whether the interest 
be a present ajid certain or a contingent one. Thus, having 
before it the parties in interest both as coparceners and credit- 
ors, the court will then declare the rights and interest of each 
of the parties and make such decree as will protect the same. 
The money arising from the sale should be brought into court 
and applied by the order of the court where it belongs, and the 
several hens should be displaced and replaced by their several 
sliares of the funds arising from the sale, and tlio residue 
distributed to the proper owners, so as to dispose of the whole 
matter and give the purchaser a clear title. ' 

§ 313. Decrees of sales in partition should not only ascer- 

' Stern v. Epstia, 14 Rich. Eq. 5; Cracllebaugli u. Pi-itchctt, 8 Ohio St. 
046. 
" Loomis v. Riley, 34 111. 307 ; JIauly v. Pettec, 38 III. 138, 133 
3 Hess V. Voss, 53 111. 473, 479; Tibbs i>. Allen, 39 111. 535. 
" Hess V. Voss, 53 111. 473, 479. 
' KiUour V. Crawford, 51 HI. 349. 
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tain and declare the relative rights or interests of the parties 
and give such judgment as may sustain the same, but should 
describe the land to bo sold and the sale of land not included 
in the order of sale, although included in the application, is 
error. If there be minors interested in the suit they must be 
made parties by process and actual service. The better author- 
ity is that appointment of guardian ad litem to defend for 
them without such prior proofs and service is without unau- 
thorized and is error for which a decree will be reversed, as is 
also the omission to find the several relative interests, and also 
the selling of lands not described in the decree. For such 
sale of lands not decreed to be sold and for proceeding without 
making the minors parties, the sale, it is believed, thougli 
affirmed, will be void.i 

§ 344. In Ohio, sales in proceedings for partition do not 
carry to the purchaser the growing crops situate upon the 
premises. The court say: " Sales made in partition are sub- 
ject to regulations entirely similar to those which govern sales 
on ordinary execution. The lands msst be appraised and can- 
not be sold for less than two-thirds of their appraised value; 
and the same considerations which forbid us to hold that the 
growing crops pass to the purchaser in the one case, forbid it 
in the other." ^ In Houts v. SJiowalter the court say, Eeestk- 
ERiiOEF, Justice: "When an appraisement is made, it cannot 
be foreseen when a sale will be effected. It is not for the 
interest of any party, nor for the public interest, that the land 
should thenceforth lie waste; then there may have been no 
crop sown or planted, but when the sale comes to be made 
there may be growing crops put into the ground in the mean- 
time. If these passed by the sale it would be unjust to the 
debtor, for they could not have been valued." 

§ 345. Thus it is that in Ohio, although in partition sales 
no interest of a debtor is involved, yet, as the statute of that 
state requires appraisement in partition sales as in sales on 
execution, it follows that the same objection arises in the one 

' Hickenbotliam c. Blacklcdgo, 54 111. 316, 318. 

- Ilouts V. Sho-n-alter, 10 Ohio St. 134, 137 ; Cassilly v. Ehodos, 13 Ohio 
St. 88. 
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case as in tlie other to allowing the growing crops to pass by 
the sale. That is the impracticability of fixing their valua- 
tion, whilst without valuation they cannot, with the realty, be 
sold.i 

' Houts V. Showalter, 10 Ohio St. 134, 127. 
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PURCHASES, BY PERSONS CONCERNED IN SELLING. 

§ 346. Tlic policy of the law forbids, as conducive to fraud 
and inimical to fair dealing, the purchase by masters, trustees, 
executors, adn:iinistrators, guardians, and all others, at their 
own sales, as also all agents, public and private, who are con- 
cerned in selling, whether such purchase be direct or indirect; 
and if made, such sales will be sot aside on application of the 
parties interested, i "VVlien the person selling is wilHng to give 

' Lockwoocl ». Mills, 39 111. G02; Sheldon v. Newton, 3 Ohio, St. 494; 
Tony V. Bank of Orleans, 9 Paige. G49; Erase i). Steffen, 47 111. 112; 
jNIiohoud 11, Girod, 4 How. 503 ; Wormsley «. Wormsley, 8 Wheat. 431 ; 
Davone i>. Fanning, 2 Johns. Ch. 332 ; Church v. Ins. Co. 1 Mason C. C. 345 ; 
Remick i). Butterfield, 11 Foster, (N. H.) 70 ; Shaw «. Swift, 1 Cranch. 5G5 ; 
Rcihardson d. Jones, 3 Gill. & J. IGB ; Ward v. Smith, 8 Sandf. Ch. 593 ; Dob- 
son V. Raoey, 8 Sandf. Ch'. 60 ; Haddix v. Haddix, 5 Litt. 303 ; Dorsey b. Dor- 
scy, 3 Har. & J. 410 ; Davis c. Simpson, 5 Har. & J. 147 ; Base v. Abeol, 1 
Paige. 398 ; DeCatcrs i). DoChamont, 3 Paige, 178 ; Purzey ■». Senier, 9 Wis. 
370 ; Tony v. The Bank, 9 Paige, 048 ; Iddings v. Bruen, 4 Sandf Ch. 333 ; 
Field v. Arrowsmith, 3 Humph. (Tonn.) 443 ; Wilson v. Troup, 3 Cow. 196 ; 
IWcCants d. Bee, 1 McCord, Ch. 889; Britton v. Johnson, 2 Hill, 434; Salt- 
marsh®. Been, 4 Porter, 288 ; Miles v. Wheeler, 48 111. 133 ; Harris n. Parker, 
41 Ala. 604 ; Roberts e. Fleming, 53 111. 190 ; Griffin v. Marine Co. 53 111. 130 ; 
Pewrouneau «. Blcakley, 14 111. 15 ; Terrill v. Anchauer, 14 Ohio, St. 80 ; 
Swazey ii. Burke, 13 Pet. 11 ; Robins v. Butler, 34 111. 387 ; Dennis v. 
jMcCagg, 33 111. 439 ; Lookwood v. Mills, 39 111. 603 ; Porbs «. Halsey, 26 
N. Y. 53 ; Barrington -o. Alexander, 6 Ohio, St. 189 ; Mitohel v. Dunlap, 10 
Ohio, 117; Glass v. Greathouse, 30 Ohio, 503; Rice v. Cleghorn, 21 Ind.80, 
In Kruse 'd. StefFon, the supreme court of Illinois lays down the law of this 
subject in the following terms: "As a general rule, a person acting in a 
fiduciary capacity, cannot be permitted to purchase property at his own 
sale. And in such case it does not matter whether the purchase is in the 
name of the person conducting the sale, or in the name of another for his 
use. MoConnel v. Gibson, 12 111. 128. And in such a sale, even whore 
there is no fraud, the sale will be set aside if the party in interest shall 
apply in a reasonable time for that purpose. Thorp «. McCuUum, 1 Gilra. 
G37. The fact that the person entrusted by the law to make the sale, 
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more for the property tlian any one else, he should apply to 
the court for leave to become a purchaser. The court in their 
discretion may permit it. i 

§ 34:7. The supreme court of the United States hold that 
all such sales are "fraudulent and void and may be so 
declared. "2 They say: "The general rule stands upon our 
great moral obligation to refrain from j)lacing ourselves in 
relations which ordinarily excite a conflict between self interest 
and integrity. It restrains all agents, public and private." 
That " it therefore prohibits a party from purchasing on his 
own account, that which his duty or trust requires him to sell 
on account of another, and from purchasing on account of 
another, that which he sells on his o'wn account. In effect ho 
is not allowed to unite the two opposite characters of buyer 
and seller, because his interests when he is selling or buying 
on his own account are directly conflicting with those of the 
person on whose account he buys or sells." That, "he cannot 
be at the same time vendor and vendee." And, "that no rule 

becomes the purchaser -whetlier by direct or indirect moans, creates sncli a 
jiresumption of fraud as requires the sale to be vacated if application is 
made in proper time. * * * * This rule is regarded as firmly estab- 
lished by this court, and it is deemed unnecessary to review authorities or 
to discuss the reason of the rule." 47 111. p. 114, 115. In Lockwood «. 
Mills, 39 111. 602, the same court assert the rule as follows : " The evidence 
shows that Green was creditor, administrator, auctioneer and i^urchasor, at 
the sale, thus having it in his power to strilie down the property at his 
own price, and we see as the result of representing all these relations to 
the estate, that 960 acres of land were sold for the sum of $1,134. The 
evidence shows the land embraced in the deed to Lockwood, worth from 
si.x: to ten dollars per acre. If they were worth eight dollars per acre, that 
would give $3,840, while they sold but for if 600 ; and if the whole 960 acres 
were worth the same per acre, their value would be $7,680, and they only 
brought $1,134. A large compensation for acting as creditor, administrator, 
crier and purchaser at his own sale. The rule is well established in 
equity, that the simple fact the purchase by asignees, trustees, commis- 
sioners, executors, or administrators at their own sales, renders the sales 
invalid and it will be set aside by the court." 39 111. 608. 

' Michoud 11. Girod, 4 How. 558 ; Armor v. Cochrane, 66 Penn. St. 308, 
311. Ho should report the bid and apply for leave to give more. Davoue 
V. Fanning, 2 Johns- Ch. 252, 261. 

- Michoud D. Girod, 4 How. 503, 553. 
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is better settled tlian tliat a trustee cannot become a purchaser 
of the trust estate." i 

§ 348. "An executor or administrator is in equity a trustee 
for heirs, legatees, and creditors. "^ Davoue v. Ifanning was 
the case of an executor for whose wife a purchase was made by 
one Hedden at public auction 'bona fide, for a fair price, of a 
jDart of the estate which Fanning administered, and the prayer 
of the bill was that the purchase might be set aside and the 
premises re-sold. The case was examined with special refer- 
ence to the right of an executor to buy any part of the estate 
of his testator. And it was affirmed, and we think rightly, 
that if a trustee or person acting for others, sells the trust 
estate and becomes himself interested in the purchase, the 
cestuis que trust are entitled, as of course, to have the purchase 
set aside and the property re-exposcd to sale under the direc- 
tion of the court. And it makes no difference in the application 
of the rule that a sale was at public auction, hona fide and for 
a fair price, and that the executor did not purchase for him- 
self, but that a third person, by previous arrangement with the 
executor, became the purchaser to hold in trust for the seperate 
use and benefit of the wife of the executor who was one of tlie 
cestuis que trust, and who had an interest in the land under 
the will of the testator. The inquiry in saeh ease is not 
whether there was or was not fraud in fact. The purchase is 
void and will be set aside at the instance of the cestuis que 
trust, and a re-sale ordered on the ground of the temptation to 
abuse, and of the danger of imposition inaccessible to the eye 
of the court. We are aware that cases may be found in the 
reports of some of the chancery courts in the United States, 
in which it has been held that an executor may purchase, if it 
be without any property of his testator at open and public sale 
for a fair price, and that such purchase is only voidable and not 
void as we hold it to be. Eut with all due respect for the 
learned judges who have so decided, we say that an executor 
is in equity a trustee for the next of kin, legatees and creditors, 

' Michoud D. Girod, 4 How. 555. See also 'Wormley v. Wormley, 8 "Wlieat. 
431. 
" Michoud «. Girod, 4 How. 553, 554. 
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and that we have been imable to find any one well considered 
decision with other cases, or any one case in the books to sustain 
the right of an executor to become the purchaser of the prop- 
erty which he represents or any portion of it, though he has 
done so for a fair price, without fraud, at a public sale."i And 
again, in the same case, as if to put aside all questions in refer- 
ence the general ty of the doctrine asserted by it, the court say: 
" We have thus shown that those purchases are fraudulent and 
void from having been made perinterpositam personam, and 
if they were not so on that account, that they are void by the 
rule in equity in the courts of England, and as it prevails in 
the courts of equity in the United States."^ 

"The rule as expressed embraces every relation in which 
there may arise a conflict between the duty which the vendor 
or purchaser owes to the person with whom he is dealing, or 
on whose account he is acting and his own individual interest." 
It is the same whether the sale be made with or without the 
sanction of judicial authority, where the person selling repre- 
sents that in which others are interested; and releases by those 
in interest made in ignorance of the circumstances will not 
bind them.^ 

§ 349. In some of the state courts such purchases are 
regarded as conveying the legal title in trust for those inter- 
ested in the estate sold, yet so far void in equity that they will 
be set aside at the instance of the certui que trust, without 
other cause than the single fact of the purchase being by or 
for the trustee or person selling.* 

§ 350. In others it is liolden that although thus held in 
trust and the sale is liable to be set aside as against the pur- 
chaser, within a reasonable time, that such sale is valid in favor 

' Miclioud B. Girod, 4 How. 556, 557. 

= Ibid. 

= Michoud ■!). Girod, 4 How. 503, 5p3, 559; Eotierts v. Fleming, 53 111. 
196 ; Barrington b. Alexander, 6 Ohio, St. 189. 

* Davoue t. Fanning, 2 Johns. Ch. 353; Harkrider «. Harvey, 3 Ind. 104, 
105 ; Glass «. Greathouse, 30 Ohio, 503 ; Swift «. Swift, 1 Ind. 565 ; Brock- 
enridge «. Holland, 3 Blackf. 377; Terrill «. Auchaur, 14 Ohio St. 80. In 
Ohio an appraiser of the property in probate sales is prohibited to bid by 
statute. Ibid. Barrington v. Alexander, 6 Ohio St. 189. 
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of a Tjonafide piircliaser under him before avoidance and with- 
out notice of his thus having purchased at his own sale.i But 
if tlie princii>le that a grantee is bound by the recitals con- 
tained in the title deed of his "grantor is applicable to these 
sales, it is ditiicult to conceive by what rule of law there may 
be Ijona fide purchasers, tinder such circumstances, except 
where the trust is a secret one.- 

§ 351. In yet another class of decisions, though the legal 
title is supposed to pass by the sale and conveyance, and 
though it is not expressly holden that the title is tlius held by 
the grantee in trust for his cestui que trust, yet it is holden 
that such sales are void in equity at the election of those inter- 
ested in the property sold, and will, within a reasonable time, 
on their application, be set aside. ^ 

§ 352. And it is furtlier held in some of these cases that if, 
on a re-sale, the property should not sell for as much as before 
those interested tlierein may elect to affirm the first sale and 
hold the trustee to his bargain. 

§ 353. It matters not, so far as the equitable effect is 
involved, whether the purchase be made directly by and in the 
name of the trustee or indirectly in the name and through the 
intervention of another person.* In the case of Miles v. 
Wlieeler the lands of infant heirs being sold in probate by the 
administrator were fraudulently purchased for himself through 
tlie agency of another person as bidder. The sale was in ISil. 
The administrator occupied the premises until his death, which 
occurred in 1850. In 1S61 the lieirs whose property had thus 
been fraudulently sold filed their bill in equity for a convey- 
ance of the property and for an account of rents and profits 

' TV3'maii v. Hooper, 3 Gray, 141; Blood «. Ilaymaii, 13 Met. 231; Eob- 
bins t>. Bates, 4 Cusli. 106. 

"Brush «. Ware, 15 Pet. 03, 111, 113,113; Rceder p. Barr, 4 05iio, 458 ; 
Willis V. Bucher, 3 Bina, 455; Livingstone «. Kecley, 10 Jolms. 374; 
Wormley v. Wormley, 8 Wheat. 421. 

' Shaw v. Swift, 1 Ind. 5G5 ; Kemick «. Buttcrfiekl, 11 Foster (N. II.) 70 
Wymaa v. Hooper, 2 Gray, 141; Jackson v. Van Dalfsen, 5 Johns. 44 
Blood v. Hayman, 13 Met. 231 ; Hoskins v. Wilson, 4 Dov. & Batt. 343 
Bccson «. Boeson, 9 Barr (Penn.) 279. 

■• Church «. Ins. Co. 1 Iilason C. C. 341 ; Miles v. Wheeler, 43 111. 133. 
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against tlie devisees of tlie deceased administrator or fraudulent 
])urcliaser. JSTotwithstanding the lapse of time -wliicli had 
intervened it was holden that they were entitled to relief. ■■ 

§ 354. An administrator, who was also one of the heirs, 
confessed judgment against the estate and suifered the land? 
to be sold on execution, the purchaser being the attorney of 
the plaintiff, and openly avowing at the sale that he was buy- 
ing merely to secure the debt, and afterwards, without making 
any payment, deeded the land for the amount bid to the 
administrator in his personal right, receipting the same after 
making such deed on the execution, was holden not to be a 
hotia fide purchaser, and it was also holden that the deed to 
the administrator from the execution purchaser was not a Ijona 
fide conveyance as against the other heirs. The Supreme Court 
of the United States use the following language in disposing 
of the case: "In making the purchase Koss (the attoi'ney) 
seems, in effect, to have acted as the agent of the adminis- 
trator, and it was proper for the jury to inquire whether the 
transaction was not fraudulent. If the administrator suffered 
the land to bo sold through the agency of Koss with the view 
of securing the title to himself, to the exclusion of the other 
heirs of his father, the proceeding was fraudulent and void; 
and Eoss could not be considered a honafide purchaser against 
the legal and equitable rights of the plaintiffs, he not having 
paid the purchase money, the deed which he executed to 
Ormsley (the administrator) is not a lona fide conveyance." ^ 

§ 355. The two opposite characters of seller and purchaser 
cannot be united in the same person, unless by the permission 
of the court first obtained ;S hence, a trustee, commissioner to 
sell, executor, administrator, .guardian, or other person selling 
or conducting the sale, are incapable of purchasing at their 
own sales; sales so made to themselves are holden by the 
Supreme Court of the United States to be void. That court 

' Miles 11. Wheeler, 43 111. 123. 

' Swazey v. Burke, 13 Pet. 11. In this case the attorney ^^-l^en ho bid in 
the lands declared his readiness to allow the heirs to redeem, and that the 
only object of the purchase was to secure the client's debt. 

' Blichoud t. Girod, 4 How. 503, 557. 
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say : " We are aware that cases may be found in -n-liicli it Las 
been hold that an executor may purchase, if it be without 
fraud, any property of his testator at an open and public sale, 
for a fair price, and that such purchase is only voidable and 
not Yoid, as we hold it to be."i That court holds such sale as 
absolutely void. 

§ 356. A sale of real estate situated in Ehode Island, by 
an executrix, under a license granted by the probate court of 
ISTew Hampshire, is void, and the deed is inoperative; but con- 
firmation by act of the Ehode Island Legislature renders it 
valid. 2 

' Miclioud V. Girod, 4 How. 503, 557. 
= 'Wilkinson v. Loland, 2 Pet. 637, C5S. 



OHAPTEE IX. 

THE DEED. 

I. By wnoM to be Made. 

II. To "WHOM TO BE Made. 

III. When to be Made. 

IV. Its Recitals and Desckiptioxs. 
V. What passes by it. 

I. By AvnoM to be Made. 

§ 357. Altlioiigli tlie sale, in a popular point of view, is 
supposed to haye been made wlien the bargain is closed; yet, 
in a legal sense, tlie sale is not complete until the deed is 
delivered.! Therefore, it follows that as maMng of the deed 
is part of the act of selling, the person appointed to sell is the 
only one who can mate the deed. The sale is not perfected 
until coniirmation thereof and delivery of the deed; and in 
some cases, as where aj)proval of the deed by the court is also 
required, then only by the additional act of approval.^ 

§ 358. A contrary doctrine is alleged by Justice Caton,^ in 
Jackson v. Warren, to exist in Illinois. His Honor treats of 
the subject as follows: " In England the practice is to keep 
the biddiugs open at a master's sale, so that any person may 
advance on a bid received by the master, which he reports to 
the court, so, until a final confirmation of the sale, no one can 
be considered as a purchaser, but a mere bidder; but under 

Macy B. Raymond, Pick. 285 ; Liscliey v. Gardner, 3 "W. and Sergt. 314 ; 
3 Daniel, Ch. 1474; Rawlings o. Bailey, 15 111. 178; Blossom e. R. R. Co. 3 
Wall. 207; Child d. Hurst, 2 Swan, 487; Robinson's Appeal, 63 Penn. St. 
216 ; Hays v. Hate, 19 Ala. 367 : Koehler b. Ball, 3 Kansas, 160 ; Vallee v. 
Fleming, 19 Mo. 454; Williamson d. Berry, 8 How. 496. 

2 Macy v. Raymond, 9 Pick. 285; Rawlings b. Bailey, 15 111. 178; Tonng 
!). Koogk, 11 111. 643; Ayres ■!). Baumgartncr, 15 111. 444 ; Blossom «. R. R. 
Co. 8 Wall. 205. 

' 83 HI. 331. 
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our practice at sncli sales, a valid and binding contract of sale 
is nnadc -^rlicn tlic hammer falls. In tlic absence of fraud, 
mistake, or some illegal practices, tlie purchaser is entitled to 
a deed on the payment of the money." This decision, so far 
as relates to the binding effect of the sale at the fall of tlie 
liammer, seems to be in direct conflict with the previous deci- 
sions in that State of Young v. Keogh, and liawlings v. Bailey^ 
as also the subsequent decision of Dills v. Jasper, and tlie 
Quincy Seminary v. The Same, wherein the same doctrine is 
avowed as is laid down by us above. ^ 

§ 359. Though the English practice of keeping ojDen tlie 
biddings at a judicial sale for an advanced bid until confirma- 
tion, may not, in the States, be the general practice, yet it is 

Young V. KeogU, 11 111. G42; Ra-n-lings -c. Bailey, 15 III. 178; Dills v. 
Jasper, 33 111. 2C3. In the latter case, Justice Beckwith, delivering the 
opinion of the court, says: "A master in chancery, exposing property for 
sale, should receive bids for it and report the largest one to court for its 
approval. "While such is the correct practice, wo do not intend to say that 
if it is not follcn-ed we should hold the sale void. If the order upon vrhich 
he acts contains especial directions in regard to requiring a deposit, they 
should he followed ; but in case no such directions are given, the master 
may, in his discretion, require a part or the whole of a bid to be deposited 
Avith him; or ho may entirely dispense with such deposit. A bidder 
is not allowed to reti-act his bid after its acceptance by the master, 
if it is approved by the court within a reasonable time; but a bid, or 
without a deposit, although it is accepted by the master, does not become 
an absolute contract until it is approved by the court. The bidder at 
such a sale merely agrees to purchase the property upon the terms named 
by him if the same are approved by the court; and until the bid is 
reported, and the report is confirmed, the sale is incomplete, and the 
bidder is under no obligation to complete the purchase. In this country 
the master usually requires the amount of the bid to be deposited with 
liim at the time of its acceptance, or immediately thereafter; and on 
failure to do so, the master may reject the bid, and may again expose the 
property for sale; or he may report the bid to the court, togctlier with tlie 
failure of the bidder to make a deposit. The master should not take the 
responsibility of rejecting a bid after it has been once accepted by him, 
where there is danger of loss to the parties in so doing, because he may 
render himself liable for it. After the court has approved of the bid, it 
may summarily require the bidder to pay 'the amount thereof, or it may 
order the property to be re-sold at the bidder's risk and expense; and if, 
upon a re-sale, it does not bring the amount of the bidder's liability, the 
court may summarilj^ enforce the payment of the diflerence." 
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believed that, as a general rule, an ad\-aiicccl bid, materially 
increasing the amount, will either be received by the court or 
else cause a re-sale and re-opening of the biddings to be ordered 
at any time before final confirmation of the sale.i 

§ 360. As to the necessity of such confirmation, in some 
shape or other, there can be no doubt, as a general rule, though 
tlie practice may vary in different places; in proceedings in a 
court of ordinary chancery jurisdiction usually by formal order 
of confirmation, if not also by an order approving the deed;" 
and in probate and orphan's courts, whose proceedings are 
directed by statute, but which also, at the same time, in making 
sales of real estate, exercise a limited chancery jurisdiction in 
some States by mere approval of the deed, but which in all 
cases must depend upon the local statutory requirement, if 
there be such, and if notj then confirmation or approval of sale 
sliould appear of record in accordance "with the general rule, so 
as in some shape or other to show the approval or confirmation 
of the act by the court. 

§ 361. "Wliere an administrator obtains a license to sell the 
i-oal estate of a decedent for pajanent of debts, and dies before 
the confirmation of the sale, his successor may go on and com- 
plete the transaction, if previous proceedings be regular, 
witliont any further order of the court for that purpose, just 
as in case of any other business of the estate.* 

§ 362. The license must be considered as inuring to the 

' Norton o. Norton, 3 Brad. (N. Y.) 200; Davis v. Stewart, 4 Texas, 223; 
Hays' Appeal, 01 Penn. St. 58 ; Cliilders v. Hart, 2 Swan, (Teun.) 487 ; Wriglit 
V. Cantzon, 31 Miss. 514; King v. Mastcrton, 16 N. Y. 174, 

"Moore d. Titman, 33 111.358,367, 369; Sliriver v. Lynn, 3 How. 43; 
Blossom V. R. R. Co. 8 Wall. 207; Valloe v. Fleming, 19 Mo. 454; Webster 
V. Hill, 3 Snced, (Tcnn.) 333; Henderson «. Herrod, 23 Miss. 424; Walacc 
V. Hale, 19 Ala. 307; Robinson's Appeal, 63 Penn. St. 210; Hays' Appeal, 
51 Penn. St. 58; Kobler v. Ball, 3 Kansas 160; Gowan v. Jones, 10 Sniede 
and M. 104; Ayres c. Baumgartner, 15 111. 444; Rawlings v. Bailey, 15 111. 
178; Young v. Dowling, 15 111. 481. 

3 Baker ». Bradley, 23 111. 632; Gridley v. Philips, 5 Kansas, 349; Peter- 
man v. Watkins, 19 Ga. 153; or in Georgia, the administrator de honis non, 
may be ordered by the same court granting the license to execute, or com- 
jilete the sale. Ibid. So, likewise, in Kansas, Gridley i: Philips, 5 Kansas, 
;M9, 
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administrator, or official capacity, and not to tlie person of Lira 
who fills tlie place of administrator. If the new administrator 
lias doubts, he can apply to the court for instruction, or to a 
court of equity for relief; but if to the latter, then the heirs 
must be made parties. Should the new administrator, (or 
administrator de honis non) refuse to proceed, then the pur- 
chaser may coerce a deed in chancery, if he lias in no way lost 
his rights as such. 

§ 363. On a sale of lands of a decedent by the administrator 
in probate, the deed to the purchaser cannot be executed by 
the administrator through an agent, i It is an act that can 
only be performed by an administrator. 

§ 364. If the rightful administrator be within the probate 
jurisdictional limits the court can enforce the making of the 
deed. 2 But if he leave the State, tlie proper course is to vacate 
his letters, appoint a successor, and by order in probate cause 
such successor to execute the proper conveyance to complete 
tlie sale. It is not witliin the jurisdiction of an ordinary 
chancery jurisdiction to decree a title. The sale must be per- 
fected through the probate court. ^ 

§ 365. "Where tlie county court in Yirginia was empowered 
by special act of Assembly to decree a sale of a decedent's 
lands by the administrator, and decreed accordingly, it was 
liolden that the deed sliould be by tlie administer as such, and 
not as a commissioner.* 

§ 366. An administrator ^^ro tern, cannot execute a deed of 
conveyance of a decedent's lands without proper order and 
authoritjr from the court especially allowing him so to do; 
such deed is inadmissible in evidence and passes nothing.' 

§ 367. In Mississippi the ruling is, that an administrator 
de ionis non cannot execute a deed of land sold by his prede- 
cessor." 

' Gridley v. Philips, 5 Kansas, 349. 

' Ibid. 

° Gridley i>. Pliilips, 5 Kansas, 349 ; Baker v. Bradley, 23 III. 633 

• Corbell v. ZeluflT, 12 Gratt, 22G. 

= Robinson v. Martcl, 11 Texas, 149. 

* Davis V. Brandon, 1 How. (Miss.) 154. 
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§ 368. A married woman who is a guardian can convey tlie 
estate of lier ward by deed, under a judicial sale, without being 
joined by her husband in the deed.i In Missouri, a sale and 
conveyance by one of two administrators is good, the sale 
being otherwise regular. ^ But the contrary doctrine prevails 
in California. 3 

II. To "VVuoii TO BE Made. 

§ 369. Ordinarily the conveyance is to be made to the pur- 
chaser, if not desired by him to be made to some one else; but 
in judicial sales, as the whole matter remains under the con- 
trol of the court until the delivery of the deed,* and the 
purchaser, by his purchase, becomes a party to the proceedings 
and is, therefore, in court,^ the court has full power, at his 
request, to order the deed to be made to another person as 
grantee in his place on full payment of the purchase money. 
A deed to such other person, made under such sale and sub- 
stitution, if otherwise sufSeient, will be valid;" "without 
prejudice, however, to any equities, rights, or liens, which may 
have become vested before such assignment of his bid,"' and 
subject to all equities or liens which, in the meantime, may 
have vested as against the original purchaser. ^ 

§ 370. So, in a sale made by an administrator, made under 
an order of court, and license to sell real estate of a decedent, 
the deed may be made to the assignee of the purchaser and 
will be valid, as to any objection on that account.' Likewise 
in cases of judicial sales generally. i" 

' Palmer v. Oakley, 2 Doug. (Mich.) 433. 
- Vallee ■». Fleming, 19 Mo. 454, 464. 
' Gregory v. McPliorson, 13 Cal. 5G3. 

' Blossom B. K. E. Co. 3 Wall. 207: Deadrick». Watkins, 8 Humph. 520; 
Deadrick v. Smith, G Humph. 138 ; Rcqua v. Rhela, 2 Paige, 339. 
5 Blossom ti. K. R. Co. 3 Wall. 190, 207. 

" 'Williams v. Harrington, 11 Ired. OIG ; Proctor v. Farnum, 5 Paige, 614. 
' Proctor V. Farnum, 5 Paige, 014. 
8 Ibid. 

^ Ewing •». Higby, 7 Ham. 178. 
■» Voorhees b. The Bank, U. S. 10 Pet. 478, 479. 
10 
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III. "When to be Made. 

§ 371. So soon as the sale is confirmed by tlie court and the 
purchaser has performed on his part the requirements restinp^ 
on him by the terms of sale as to the purchase money, he then 
becomes entitled to a deed. The sale, however, in some cases, 
as for instance sales in probate, is not yet completed until the 
deed be approved by the court, i If the sale be on a credit, 
then the right of the purchaser to a deed before full payment 
depends on circumstances and terms of sale.^ 

§ 372. If the order of sale is to remain in force only a 
limited term, then the deed must be executed and delivered 
■within that time. Otherwise it will be void.^ But in Michigan 
there is a contrary ruling.* 

§ 371:. In the case cited of Majj v. Raymond,^ the ques- 

' Liscliey v. Gardner, 3 Watts & Sergt. 314 ; Morton v. Sloan, 11 Humpli. 
378. 

' Bains ii, Morris, 4 Ired. 22. 

3 Mason v. Ham, 36 Maine, 573; Maoey ®. Raymond, 9 Pioii. 3S7; Well- 
man V. Lawrence, 15 Mass. 336. 

' Howard «. Moore, 2 Mich. 326. 

= 9 Pick. 285. Per Curiam: A fatal objection to the maintainance of 
this action arises out of the delay in the sale. The license was to be in 
force one year. It was not questioned in the argument that if the land 
had not been put up at vendue within the year the deed would have been 
inefleotual ; but it was said that, as in popular estimation the land was 
sold within the year, the delivery of the deed after the year expired was 
sufficient. We think this construction cannot prevail. The object of the 
Legislature was, that the sale should be concluded and the deed delivered 
within the year. Otherwise there might be a complete evasion of the 
statute and the estate be kept open for twenty years. No property passed 
until the deed was given, and until then, in a legal sense, there was no 
sale. And though the popular sense may bo the true one where the act 
of the Legislature does not relate to a technical subject, yet it being here 
the object to limit the time of sales and prevent estates from being kept 
open longer than is necessary, the legal sense seems to be the proper one 
to bo adopted. It is said, however, that if the land is bid off within the 
year, but the deed is not given, a bill in equity will lie to enforce a specific 
performance of the contract, and so it would be absurd to give a different 
construction of the statute in a writ of entry. Our construction might be 
incorrect, if a bill ia equity would lie after the expiration of the year. 
But a court of equity would not decree a useless act, a specific perform- 
ance where the party could not perform. If the statute had said expressly 
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tion as to when the sale is completed arose incidentally in 
regard to an administrator's sale. The statute of Massachu- 
setts required the sale to be made within one year from the 
ffrantina; of the order of sale. The deed was delivered after 
the year had expired. The court held that the power to make 
it had expired; that the sale was not complete until the 
delivering of the deed, and that as it was not delivered within 
tlie year, the proceedings were void, and that the grantee took 
nothing under the deed. The statute of Massachusetts has 
since been altered by the act of 1840 in respect to the time of 
completing the sale. But the principal in that case adjudged 
that the sale is only completed by delivery of the deed, is not 
affected thereby. 

. lY. Its Eecitals a^jd Desceiptioxs. 

§ 375. Mere niisrecitals in the deed as to the order of sale 
or previous proceedings will not invalidate the conveyance and 
title, if enough appears from the whole record, deed, and pro- 
ceedings to clearly identify the real case and show the tru& facts 
and circumstances under which the deed is made. '■ 

§ 370. ISor will the misnomer of an executor or executrix, 
who makes the sale, by describing him or her as administrator 
or administratrix.^ 

§ 377. In Iowa, the term administrator is, by statute, made 
to mean as well executor as administrator.^ 

§ 378. The necessity of reciting the order or decree in the 
deed, depends mainly on the statutes and local practice in the 
several States. In New York, Illinois, and others of the States, 

that tlio deed should tie given within the year, a decree of specific per- 
formance after tlie year would be nugatory ; and so the case depends on 
tlie construction of the statute. Nor is there any need of allowing more 
than a year for the delivery of the deed If the party who bids off the 
land demands his deed within the year and it is refused, he has his action 
at law for damages, and that is sufficient 

1 Thomas v. LaBarron, 8 Met. (Ky.) 355; Shclden v. Wright, 1 Selden 
(ISr. Y.) 497; James v. Taylor, 7 Texas, 2i0; Saltonstall b. Eiley, 28 Ala. 
1C4. 

° Cooper v. Ilohinson, 2 Cush. 184. 

= Kovision of 1800, Sec. 233. 
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it is held essential to the validity of the deed.* "Whilst in 
Georgia, Texas, and some others of the States, it is holdcn 
sufficient if the order be referred to and identified. ^ Doubtless 
the safer course is to recite the order or decree in the deed at 
length and with accuracy. After confirmation it is held that 
prior defects as to description are remedied if there be an 
accurate description in the sale, order of confirmation, and the 
deed. 3 

V. "What passes by it. 

§ 379. However the proceedings and deed may be as to 
regularity and sufficiency in other respects, yet the deed can 
only pass the title to such property as is aiithorized to be sold 
by the decree.* 

§ 380. A sale of a tract of land generally, by the guardian 
of one only of two owners, on a decree made in proceedings 
in which no reference is made to the other owners or his riglits, 
and to which proceedings he was not a party, carries to the 
purchaser only the title of such guardian's ward and does not 
affect the interests of the other o^^^^ers." 

§ 381. The deed, under a mortgage foreclosure and sale, 
carries the title and entire interest of both mortj'-an'or and 
mortgagee.^ But not against subsisting equities of those not 
made parties to the proceeding.'' 

§ 382. It is a well established principle that in advei-sary 
proceedings, the deed under a judicial sale carries title only as 
against parties to the suit, and that " though a purchaser dis- 
covering a defective title at a proper time, might be relieved 
from his purchase," j^et, he cannot " be permitted, whilst hold- 
ing on to liis purchase, to insist upon having his title perfected 

' Attins V. Kinnon, 20 Wend. 241 ; Doo ». Williams, 1 Scam. 323. 
= Brown ii. Beclwine, 16 Ga. 07. 
' Williams v. Ilari'ington, 11 Ircd. CIO. 

•• Slirivcr v. Lynn, 2 How. 43; Neil v. Ilughcs, 10 G. and J. 7; Rj-an o. 
Dox. 25 Barb. 440. 
' Bryan v. JNIanning, Jones (N". C.) 334. 
« Carter v. Walker, 2 Ohio St. 339. 
■■ Ilayncs v. Beach, 3 Johns. Cli. 439. 
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by the application of the proceeds of the sale to the extinguish- 
ment of the claims of incumbrances not parties to the suit."i 
Such is the ruling and the language of the Maryland High 
Court of Chancery in Dwval v. Speed, 1 Md. Ch. Decis. 235. 

§ 383. The "widow's dower is not ordinarily affected by an 
administrator's or guardian's sale in probate, although it 
appear that the order was made on her application, and no 
express reservation of dower be made in the sale or deed.^ In 
Missouri, however, under the code of 1S25, it was otherwise.^ 
But if she sell and convey with warranty, she will, by her deed, 
though made as administrator or as guardian be " completely 
estopped" from claim of dower.* 

§ 384. In New Hampshire an administrator of an insolvent 
estate is invested by the statute with a special and limited 
estate in the realty. Tlie right to the rents and profits, and to 
possession until administration be closed or the land be sold 
by order of court. In Bergin v McFarland, in that State, it 
is holden that a deed of the administrator so imperfect in 
itself, or in the proceedings under which made, that it will be 
inoperative to carry the fee as against the heirs, will neverthe- 
less protect the grantee as against the heirs during such time 
as the estate is not fully administered, for which time the 
administrator, if no deed were made, would bo entitled to the 
possession, the rents, and the profits. ^ 

§ 385. In Pennsylvania it is held that " nothing can bo sold 
(on sales in partition) but the title, which is vested in the 
parties to the proceedings."" 

§ 38&. A mortgage made by a coj^ai-coner, pending proceed- 
ings for partition, is overreached by the proceedings in parti- 
tion, which vest the entire estate in the purchaser at partition 
sale unencumbered by the mortgage.'' 

' Duval v. Speed, 1 Md. Ch. Decis. 339, 335 ; Kholer v. Klioler, 1 Edw. 
Ch. 577 ; Darwin «. Hatfield, 4 Sandf. 4G8 ; Carter v. "Walker, 3 Ohio St. 330. 
2 Jones -0. Hallopelter, 10 S. and R. 320 ; Owens ». Slater, 30 Ala. 547. 
' Jlount ». Vallee, 19 Mo. 631. 
■* McGee v. Mellon, 33 Miss. 585. 
' Bergin ©. McFarland, 6 Foster, (N. H.) 533. 
« Allen V. Gault, 37 Penn. St. 473. 
' Sears v. Hyer, 1 Paige, 483 
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§ 387. Wliere by law, lands are to be valued before selling, 
in Judicial or execution sales, the growing crops thereon 
situated do not pass to the purchaser by the sale and deed. 
The reason given is that the valuation is but of the lands, and 
that they must sell for a certain proportion of their value or 
not at all. Thus, in Ohio, wliere such is the law, requiring 
lands about to be sold on execution, or in proceedings in par- 
tition, it is settled that on a sale and deed in partition of lands 
in that State, having at the time of sale growing crops thereon 
such crops do not pass to tlie purchaser. ^ 

§ 388. And so the emblements or growing crops of a tenant 
in possession of mortgaged premises under the mortgagor do 
not, upon general princij>les, pass to the purchasere at a judi- 
cial sale on foreclosure of the mortgage. "The annual crops 
are saved to the tenant under the common rule relating to 
emblements, because the termination of the lease is uncertain. 
The elder jurists find abundant reason for the doctrine, in the 
protection the law owes to agriculture." Such is the rule in 
reference to a tenant under -the mortgagor, l)ona Jide such, 
irrespective of appraisement laws. The courts regard the 
growing crops as personality. ^ 

§ 389. But although (as we have just seen) the emblements 
do not, as a general rule, pass to the purchaser at judicial (or 
at execution) sale; and although the sale is not completed un- 
til the execution and delivery of the deed:^ 

§ 390. Tet, the occupying tenant or debtor in possession, 
cannot prolong his occupancy or have the right to gather in 
the fruits of his labor by putting in a crop, or seeds, after the 
sale at the biddings and before confirmation and conveyance 
of the premises, unless the same be put in by consent of the 
purchaser. In Parlcer v. Starts, involving a judicial sale on 
mortgage foreclosure, the court say: — " His own unauthorized 
acts after the sale cannot bo allowed to impair the rights of the 
purchaser, and must be done at his own peril." Such is the 

'■ House v. Slio-waltcr, 10 Ohio St. 124. 137 ; Parker v. Storts, 15 Ohio St. 
351, 355 ; Jones «. Thomas, 8 Blaokf. 438. 

= 4 Kent, Com. 73 ; Casselly v. Ehodes, 13 Ohio, 88. 

•' Lisehey v. Gardner, 3 Watts. & Sergt. 314 ; Erh v. Erb, 9 Watts. & Sergt 
147; Parlcer v. Storts, 15 Ohio St. 351. 
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doctrine liolden in Farher v. Starts, in Oliio, wlierein the court 
siij, in reference to past decisions in that state on the subject, 
tliat they are " wholly unaffected by the opinion " in this case 
of Parher v. Starts. ^ 

"An irregular or void judicial sale" say the United States 
supreme court in Brohst v. Brook, " made at the instance of 
the mortgagee, passes to the purchaser all the rights the mort- 
gagee, as such, had." 

§ 391. There being no service on the mortgagor in the case 
above cited, the judgment was holden to be void as to him, and 
therefore it did not cut off his equity of redemption, nor did 
the sale. Had the judgment been authorized by service and 
erroneously entered, yet it would have been valid until reversed 
or set aside, and a sale under it would have carried the full title 
of both mortgagor and mortgagee, except the equity of redemp- 
tion of the mortgagor. But being made at the instance of the 
mortgagee and purporting to be a sale of the lands and whole 
interest covered by his mortgage, the mortgagee is estoped to 
deny that all his rights passed by the sale; and the purchaser 
having paid the mortgage debt, is subrogated to the mortga- 
gee's rights. 2 

§ 392. In making title imder an administrator's sale of 
lands by virtue of a decree in probate, the appointment or 
authority of the administrator to act as such must be shown. 
" The whole record from and including the appointment of the 
administrator, down to and including the sale of the real estate 
is but one continuous record; and it must all be considered as 
before the court and the j)arties upon application to sell and 
confirm the sale of tlie real estate."^ 

§ 393. And where the appointment of the administrator is 
a void act, so is the sale of real estate that he may make, like- 
wise void and of no effect. This too, notwithstanding a decree 
authorizing the sale and a subsequent order of confirmation 
thereof.* 

' Parker v. Starts, 15 Ohio St. 351, 35. 

" Brobst V. Brock, 10 Wall. 519, 534 ; Gibert v. Coolcy, Walker CIi. 494 ; 
Jackson ». Brown, 7 Cow. 18. 

' Frederick v. Paoquetto, 19 Wis. 541 ; Sitzman v. Pacquette, 13 Wis. 291. 

' Predcrick v. Pacquette. 19 Wis. 541 ; Sitzman v. Pacquette, 13 Wis. 391. 



CHAPTEE X. 

SETTING ASIDE SALE. 

I. The Power to Set Aside Sales. 

II. Foe Inadeqitacy of Pkice. 

III. For Irregularity. 

IV. For Mistakes and fob Misrepeesestation. 
V. For Surprise. 

VI. For Fraud. 

VII. For Eeversal of the Decree. 
VIII. Re-sale. 

I. The Powee to Set Aside Sales. 

§ 394. Courts of equity and courts exercising equity powers 
over particiilar subjects have a " general supervision over tlieir 
process, and more especially over tlie particular sales ordered 
by their decrees and made by their special agents or conamis- 
sioners," which supervision is effected sometimes by bill or by 
petition and sometimes by motion/ or by the court itself, on 

' Coffey ». Coffey, 16 111. 141; Deadrick v. Smith, 6 Humph. 138; Kingt). 
Piatt, 37 N. Y. 155; LaigUt v. Pell, 1 Edw. Ch. 577; Yates v. Woodruff, 4 
Edw. Ch. 703. In the case of Coffey ■». Coffey, Scates, Justice, delivering 
the opinion of the court, says : " The only question of any importance in 
the case is, whether there is such unfairness and fraud in the sale as to 
warrant the decree setting it aside. Of this we have no doubt. The 
plaintiff, with his brothers and sisters, had, or pretended to have, a claim 
of title to one of these tracts, adverse to petitioners. Under these circum- 
stances, if he desired to become a bidder, it was essential to fairness 
towards petitioner that he should conceal or forbear to assert his adverse 
claim, whatever consequence might result therefrom to his interest. It is 
not competent for him to assert his claim to the premises by a public 
announcement at the biddings, with a threat to litigate it with any pur. 
chaser, and then enter into competition in the biddings and purchase at 
an under value, occasioned by the depreciation his own conduct had pro- 
duced. If it were essential for the protection of his claims to give notice 
and make it known at the sale, he thereby disqualified himself to bid or 
become a purchaser of this adverse title at such sale. He shall not be 
allowed to depreciate or destroy the value of the land by denying the title, 
tlicn buy it at a depreciation thus produced, and claim to be a fair pur- 

(152) 
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its own motion, as universal guardian of all infants, if the 

chaser. Such is proven to have been his conduct in this case. A witness 
desired to purchase the tract claimed, and would have paid more for it 
than plaintiff gave had not this claim heen made. So he would for the 
other, to which no claim was made, if he could have purchased with it 
the piece claimed. Its value depended in part upon its connection with 
that piece. Another witness, though he had no money to hid, yet desired 
the land, and actually purchased the same of plaintiff before he bid on it 
at an advance of some five hundred dollars, on time. These facts show 
such fraud upon and injury to the rights and interests of defendant as call 
for correction from the court, in the exercise of a sound legal discretion 
of its powers of disapproving and setting aside sales under its orders; 
and wo think that discretion properly exercised in this case. The objec- 
tion taken to the proceedings by motion is not sustainable. The case is 
essentially different from the case of Day «. Grayham, 1 Gilm. 435. Courts 
of law have a supervision over the execution of their process, and yet may 
not, as in that case, properly afford relief by setting aside sales made 
under it, but leave the party to his bill in equity. Courts of equity have 
a like general supervision over their process, and more especially over the 
particular sales ordered by their decrees and made by their special agents 
or commissioners. So far is this carried under the English practice that 
tlie sale, until confirmation by the Chancellor, is treated merely as a bid, 
and subject to a proposition of advance. G Vessey, 513; 8 ibid, 214. Wc 
have not adopted the rule to this extent (15 111. 447,) but the power, right, 
and duty of the court to supervise, protect, and preserve the parties from 
all fraud, unfairness, and imposition, is of nniversal application here. 
Ayres c, Baumgartner, 15 111. 447 ; 2 Paige, 99, 339 ; 3 ibid, 97 ; 9 ibid, 259 ; 
1 Edw. Ch. 577; 5 Humph. 355; 4 ibid, 372; 2 B. Monroe, 497; 3 Dana, 
620; 1 Smede & JVTarsh, Ch. 522; 23 Miss. 445. And this is well put in 
Cassamajor r. Stode, 1 Sim. Rev. Sta. 381, (1 Eng. Ch. 383,) upon the ground 
that the purchaser docs, by the act of purchase under a decree, submit 
himself to the jurisdiction of the court as to all matters connected with 
that character. This is sometimes done by bill, as in Bacon et al. ■». Conn, 
1 Smede & Marsh, Ch. 348 ; by petition, as in Henderson «. Harrodetal, 23 
Miss. 451 ; 2 Paige, 100; 9 ibid, 260; 8 ibid, 94; 15 111. 144; and sometimes 
by motion, 3 Dana, 615 ; 2 B. Monroe, 408 ; 5 Humph. 355 ; 2 Paige, 240 ; 1 
Edw. Ch. 578 ; 4 ibid, 703. The case before us is a proper one for a motion. 
The sale by plaintiff to the witness Reynolds, before the bidding, does not 
present the case of an innocent purchaser who is entitled to be made a 
party by bill or petition, but is a part of the evidence of the fraudulent 
conduct of plaintiff in forestalling competition. Decree (setting aside 
sale) afBrmed." Though the English practice of opening the biddings 
for reception of a higher bid, when offered, does not prevail in Illinois, 
yet it is by no means unusual in the courts of some others of the states. 
Childress v. Hurst, 2 Swan (Tenn.) 487; Hay's Appeal, 51 Penn. St. 58; 
Wright B. Cautzon, 31 Miss. (2 George) 514." 
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interest of infants demand it.^ Tliey may reject, set aside, or 
confirm sales, and order resales, at discretion, as equity and the 
ends of justice may require. ^ 

§ 395. The grounds on which sales are usually sought to 
be set aside are, inadequacy of price; irregularity; mistake or 
misaiDprehension; surprise; frauds; and for reversal of decree 
of sale. These will be considered in their order. 

§ 396. In Deadriclc v. Smith^ the Supreme Court of Ten- 
nessee hold the following language as to the power of courts 
over their own judgments, decrees, and sales : " Every court 
must have an inherent power of enforcing its judgments and 
decrees; and surely to no tribunal can this power more prop- 
erly belong than to the chancery coiirt. It has under its control 
all the sales made by its order until final disposition is made 
of the cause. It can set aside the sale altogether, or open the 
biddings, or make any other order that may be necessary for 
the enforcement of the decree." The court add that the pur- 
chaser is a party to the proceedings; must have a final order 
to make his purchase effectual, and is under the control of the 
court for enforcement of the purchase against him. 

II. Foe Inadequacy oe Peice. 

§ 397. If there be no fact or circumstance relied on to set 
a sale aside but inadequacy of price, then the inadequacy must 
be such as in itself to raise the presumption of fraud, or else 
the sale will not be disturbed.* 

§ 398. But if in addition to such inadequacy there be any 
appearance of unfairness, or any circumstance, accident, or 

' Lefevrc v. Larawaj^ 23 Barb. 107 ; 3 Story, Eq. Jur. Sec. 1334. 

= Deadriclc v. Smith, 6 Humph. 138 ; Stephens v. McGruder, 31 Md. 1C8 ; 
Hay's Appeal, 51 Penn. St. 58 ; King v. Piatt, 37 N. T. 155. 

3 6 Humph. 146. 

" West D. Davis, 4 McLean, 341 ; Cohen v. "Wagner, 6 Gill. 230 ; Ashby v. 
Cowell, 1 Busby, Eq. 158 ; Lefevre v. Laraway, 33 Barb. 107 ; Strong -a. 
Caton, 1 Wis. 471 ; Hart -e. Blight, 3 Men. 373; Reed v. Brooks, 3 Litt. 137, 
Little v. Luntz, 3 Ala. 356; Girt v. Prazier, 3 Litt. 118 ;■ Am. Ins. Co. «. 
Oakly, 9 Paige. 359 ; Bank of Alexandria b. Taylor, 5 Cranoh, C. C. 314, 
Furgus «. Woodworth, 44 111. 374; Trip v. Cook, 30 Wend. 143; Strong v. 
Caton, 1 Wis. 471. 
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occurrenco in relation to the sale of a character tending to 
cause such inadequacy, then the sale will be set aside ;i but 
inadequacy of price is still the main ground of disturbing the 
sale, 2 for if the price were full value, or even a passable one, 
then the objectionable facts or circumstances have worked no 
evil, 

§ 399. In the leading case here cited under this head, his 
honor Judge McLean holds the following language on the 
subject of setting aside judicial sales for mere inadequacy of 
price: " There does not appear to be, in the present case, any 
irregularity, mistake, or fraud. The only objection urged is, 
that the property sold for less than its value. We cannot say 
that this inadequacy is so striking as to authorize the setting 
aside of the sale.^ 

§ 400. In the case of Little v. Zuntz,^ the Supreme Court 
of Alabama hold the following language on the same subject: 
'■' We are therefore of opinion that when a stranger is the pur- 
chaser at a mortgage sale, it wiU not be set aside for mere 
inadequacy of price, no matter how gross, unless there is some 
unfair practice at the sale, or unless those interested are siir- 
prised without fault or negligence on their part; and in no case 
of this description after a confirmation, unless fraud can be 
imputed to the purchaser which was unknown to those inter- 
ested at the time of confirmation of the sale." 

§ 401. It may be accepted as a general rule, that when the 
cause alleged is fraud, the application to set aside, if after con- 
firmation, then the court must be satisfied that the fraud was 
xmknown to those complaining at the time of confirmation. 

§ 403. The prevalence, at the time of sale, of an infectious 
disease, to such extent as to remove many people, suspend 
business, and prevent the ordinary probability of a reasonable 

' Colien V. Wagner, 6 Gill, 236 ; Gist v. Frazier, 3 Litt. 118 ; May v. May, 
11 Paige, 201 ; Bank of Alexandria v. Taylor, 5 Cranch, C. C. 314. 

= Cohen v. Wagner, 6 Gill. 236. 

' West V. Davis, 4 McLean, 341, 242. See also Trip ii. Cook, 2G Wend 
142. 

■> 2 Ala. 2G0, 2G1 ; Am. Ins. v. Oaklej-, 9 Paige, 359 ; King i\ Masterdou 
IG N. Y. 174. 
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competition at the sale, will, in connection witli inadequacy of 
price, be cause for setting tlie sale aside, and for ordering a re- 
sale. ^ 

III. Foe Ikeegulaeity 

§ 403. A judicial sale is made under tlie order or decree of 
the court and by virtue thereof. The person conducting it 
should be clothed with a copy of the order or decree, duly 
authenticated, designating the land to be sold. Though sales 
otherwise properly made, will not be adjudged void for reason 
of such order not having issued, if such sales are made in con- 
formity to the record of the order ;2 yet if the order or decree 
be to sell on receiving the order, than a sale on receipt of an 
informal order which omits the description of the land and was 
not directed to any one, though not actually void, will be set 
aside for irregularity on proper application. ^ 

§ 404. Insufficiency of description and inadec[uacy of price 
combined, will be cause for setting a sale aside. ^ 

§ 405. So for irregularity, when made after an appeal is 
taken and appeal bond filed.* 

§ 406. Likewise for any misunderstanding resulting in 
inadequacy of price. ^ 

§ 407. So, also, if made by a diifercnt master than the one 
mentioned in the decree.'' 

§ 408. So a mortgage sale will be set aside on bill of review 
if the mortgagor die during suit and the heirs be not made 
parties and there also be junior mortgagees who were not 
parties. 8 

§ 409. And a sale made at an improper time, or under any 

• Littell c. Luntz, 2 Ala. 250. 

" Rhonemus ». Corwin, 9 Ohio St. 366 ; Ins. Co. v. Hallcck, "Wall. 
556. 
s Rhonemus v. Corwin, 9 Ohio St. 306. 
" Kauffman ®. Walker, 9 Md. 229. 
' Chesapeake Bank v. McClelland, 1 Md. Ch. Docis. 328. 
« Latrolje v. Heshert, 3 Md. Ch. Decis. 375. 
' Yates «. Woodruff, 4 Edw. Ch. 700. 
^ Shriveley c. Jones, 6 B. Mon. 274. 
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other circumstances than tend to render it inequitable, will be 
set aside to protect the rights of parties not in fault, i 

§ 410. But a sale will not ordinarily be set aside, after con- 
firmation and distribution of the proceeds. ^ 

§ 411. Likewise a mortgage sale for a price gi-catly inade- 
quate and much less than the mortgage debt, will be set aside 
if made without the ki>owledge of the creditor.^ 

§ 412. A sale made on a different day than the one stated 
in the notice of sale is void and should be set aside.* 

§ 413. So if the property be purchased by the person con- 
ducting the sale, if so purchased without leave of the court, it 
is such an irregularity, aside from the question of fraud, as 
will cause the sale to be set aside. ^ 

§ 414. In Michavd v. Girod, the Supreme Court of the 
United States review the whole subject of purchases by trustees 
and others at their own sales, and hold such to be in all cases 
void. ^ 

§ 415. Under the statute in Illinois, if the petition of the 
guardian for sale of the ward's lands fail to state the ward's 
residence, and to make a proper case for decree, a sale made in 
proceedings thereon, will, for such irregularity, be set aside.'' 

§ 416. So if, for reasons not his fault, a mortgagor fail to 
attend the sale, and the mortgagee buy in the land at a gi-eatly 
inadequate price, the sale will be set aside, ^ but not for inade- 
quacy alone.' 

§ 417. For any negligence or mistake of the oiScer selling 

' Brown v. Frost, 10 Paige, 243; Collier «. Whipple, 13 Wend. 224; Kin'^ 
V. Piatt. 39 N. Y. 155. 

= Stiner's Appeal, 56 Penn. St. 9. 

= May V. May, 11 Paige, 101. 

^ Miller v. Hull, 4 Denio. 104. 

' Blood B. Hayman, 13 Met. 231 ; Man ». McDonald, 10 Humpli. 275 ; 
Iloskins V. Wilson, 4 Dev. and B. 243 ; Scott v. Freeland, 7 S. and M. 409 ; 
"Worthy «. Johnson, 8 Ga. 23C ; Shaw v. Swift, 1 Ind. 5C5 ; Michoud ». Girod' 
4 How. 503, 553. 

' See ante, p. 5 n. 3. 

' Loyd v. Malone, 23 111. 48, 47. 

' Tripp V. Cook, 26 Weed, 143. 

» Tripp B. Cook, 26 Wend. 143; Cohen v. Wagner, G Gill, 236; Westover 
E. Davis, 4 McLean, 241, 242. 



loS JUDICIAi AIvD EXECUTION SALES. 

resulting in an injury to tlic parties in interest the sale "will be 
set aside. 1 

§ 418. A sale made on application of the administrator 
alone wliere tlie law required the heirs or others to join in such 
application is irregular and will he set aside, and if allowed to 
remain, it is void.^ 

§ 419. And a sale of land a second time by the same admin- 
istrator will be set aside at the personal cost of such adminis- 
trator. ^ 

§ 420. So a sale of lands on a mortgage decree, when the 
mortgage of a minor's lands was made by his guardian, will 
be set aside if a full defense be not made by the guardian to 
test the validity of the mortgage.* 

IV. Foe Mistake and Misappeeheksion. 

§ 431. A sale will be set aside for misapprehension caused 
by a purchaser or others interested in the sale, or by the per- 
son conducting it. ^ So likewise if the auctioneer, not hearing 
a higher bid, strike off the property to a lower bidder. ^ So if 
the property of infants be sacrificed by the neglect, fraud or 
misapprehension of their guardian, they will be relieved by 
setting aside the sale and by a re-sale.'' The order of re-sale 
may be made on the court's own motion, as guardian of all 
infants. 8 

V. Foe Sokpeise. 

§ 422. Sales of real estate under orders and decrees will be 
set aside for surprise when an injury or an unfair advantage 
result therefrom. 

■ Am. Ins. Co. v. Oakley, 9 Paige, 359 ; King v. Piatt, 37 N. Y. 150. 

' Miller v. Miller, 10 Texas, 319. 

= Hunt V. Korton, 13 Texas, 285. 

•> Curtis V. Ballagli, 4Edw. Ch. 635. 

= Laiglit B. Pell, 37 N. Y. 577, 578; Lefevre v. Larawaj', 23 Barb. 1C7; 
Anderson v. Foulk, 2 Har. & G-. 346; Strong c. Caton, 1 "Wis. 471; Gordon 
V. Sims, 3 McCord, Ch. 157; Brown v. Gilmor, 8 Md. 323; Vocder v. Fonda, 
3 Paige, Ch. 97. 

« Gordon ii. Sims, 3 MoCord, Ch. 159 ; Cohen v. Wagner, 6 Gill. 230. 

■> Lefovi-e v. Laraway, 22 Barb. 107 ; Curtis v. Ballagh, 4 Edw. Ch. C35. 

» Lefevre v. Laraway, 33 Barb. 107. 
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§ 423. If a complainant in a decree give sucli assurances 
of postponement or delay of sale, (thongh not witli intent to 
deceive) as induces tlie debtor Avithout other negligence on his 
part to omit raising means for the present to meet the debt, 
and a sale be made for a price greatly inadequate, it will be set 
aside for sui-prise and a re-sale will be ordered. ^ But not after 
long or nm-easonable delay in making the application, and when 
other parties have acquired an interest in the property under 
the sale. 2 

§ 424. But a sale ought not to be set aside and a re-sale 
ordered for the benefit of those interested in the fund arising 
from the sale merely to protect them, they being adults, from 
the consequences of their own negligence or ignorance, when 
by proper diligenoe on their part the matter complained of 
might have been avoided. 3 ^ 

VI. Foe Feaot). 

§ 435. It is a principle well settled in law that fraud viti- 
ates all instruments and proceedings, including judgments, 
orders, and decrees, and sales made thereon or by virtue 
thereof.* 

§ 426. If not absolutely void, they will be avoided or set 
aside at the instance of the injured party if application be 
made within proper time.^ 

§ 427. Sales, as well judicial as others, will be set aside by 
the courts where fraud is made to appea'r, (and in some cases) 
even after confirmation thereof." 

§ 428. If the person conducting a judicial sale purchase at 

' Strong V. Catou, 1 Wis. 471 ; Williams v. Dale, 3 Jolms. Cli. 291 ; Griffith 
V. HacTley, 10 Bosw. 587. 

^ Leonard ». Taylor, 12 Mich. 398. 

3 Am. Ins. Co. u. Oakley, 9 Paige, 258, 2C0, 261. 

' Hoit v. HolcomlD, 3 Poster, (N. H.) 554; Michoud v. Girod, 4 How. 508. 

5 Michoud V. Girod, 4 How. 503 ; Concord Bank b. Greg. 14 N. H. 331 ; 
Davoue v. Panning, 2 Johns. Ch. 252 ; Loyd v. Malone, 23 111. 43 ; Neal a. 
Stone, 20 Mo. 294. 

« Anderson v. Foulke, 3 Har. & G. 846, 357; Billinglon«. Forhs. 10 Paige, 
487; King D. Piatt, 37 N. y. 155; Garrett «. Moss, 20 111. 549; Johnson v 
Johnson, 40 Ala. 247 ; May v. May, 11 Paige, 201. 
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his own sale, it is a fraud for which the sale Avill be set aside on 
motion to the same court in which the sale is ordered, if appli- 
cation be made before coniirmation; and if after confirmation, 
then the proceeding to set the sale aside is by petition or bill 
in chancery. 

§ 429. Tlie rule is the same if the person selling procure 
the purchase for himself or for his benefit through a third 
party. And though some authorities treat such sales as not 
voidable, by others they are held to be absolutely void. The 
latter is the ruling in the Supreme Court of the United States. ^ 

§ 430. A purchase by the attorney of the execution plain- 
tiff" at a price greatly inadequate, will be cause for the most 
vigilant scrutiny, in to every circumstance which might affect 
the fairness or demonstrate the unfairness of the sale. Even 
the purchase by the attorney alone (without such inadequacy,) 
has been considered good cause for setting aside the sale, as 
being against " the policy of justice." ^ In Bussy v. Hardin,'' 
the court say: (referring to Howell v. McGreery, 7 Dana. 389 
and 390, and to Foreman v. Hunt, 3 Dana. 622;) "it is said, 
that a sale at which the attorney purchases at a grossly inade- 
quate price, should be considered as per se, in the twilight 
between legal fraud and fairness, and that slight additional 
facts exhibiting a semblance of unfairness would be suifieient 
to vitiate the sale or make the purchaser a trustee." The 
court adds. " If there be any ground for such a distinction as 
we think there is, it rests upon the superior knowledge of the 
right, and of the subject of sale which the attorney has by 
reason of his connection with the suit, and upon the presumed 
influence which he has over the time and manner of the sale 
and over the person who makes it, by reason of his representing 
the party for whose interest primarily, the sale is to bo made." 

' Michoud V. Girotl, 4 IIow. 503 ; Davoue v. Fanning, 3 Johns. Cli. 253 ; 
■Wormsloy «. Wormsley, 8 Wheat. 421 ; Miles -o. Wheeler, 43 111. 123 ; Harris 
V. Parlter, 41 Ala. C04; Borason «. Wells, 4 Green, (N. J.) 87; Swazey v. 
Burke, 13 Pet. 11. 

" Busy V. Hardin, 3 B. Mon. 407. 

' Ibid, 409, 410. 
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VII. FoK Reversal of the Decree of Sale. 

§ 431. ■\Vliere the sale is to a third person and lona fide 
purchaser, and has been Mly completed by confirmation, con- 
veyance and payment, it will neither be avoided nor will it be 
set aside by reason of a subsequent reversal of the decree. This 
rule is so generally recognized as to scarcely require authorities 
to support it. In the language of the Illinois Supreme Court, 
" If the court has jurisdiction to render the judgment or to 
pronounce the decree, that is, if it has jurisdiction over the 
parties and the subject matter, then upon principles of uni- 
versal law, acts performed and rights acquired by third persons, 
under the authority of the judgment or decree, and while it 
remains in force, must bo sustained, notwithstanding a subse- 
quent reversal. ^ 

VIII. Ee-Sale. 

§ 432. A re-sale will ordinarily be ordered when the sale is 
set aside for fraud, irregularity, mistake, surprise, inadequacy 
of price, or for such other cause as does not involve a want of 
jurisdiction or, power to sell in the court, if the sale is set 
aside before confirmation. ^ 

§ 433. And in some cases the first purchaser, being in fault, 
will be holden for the discrepancy in amount between the first 
and second sale, if the second sale bo for a less sum than the 
first one. 3 

§ 434. In Maryland, under the code or statute, if the sale 
be partly on a credit and the purchaser fail to meet the deferred 

' Goudy V. Hall, 36 III. 319. See also McLagan v. Brown, 11 111. 533 ; 
Young «. Loraiue, 11 111. 037; Ivorson e. Lnberg, 26 111. 179; Fits Gibbon 
V. Lake, 39 111. 165 ; Mcjilton v. Love, 13 III. 486 : Peak v. Shasted, 21 111. 
137; Grignon's Lessee ». Astor, 2 How. 340; McBride v. Longworth, 14 
Ohio St. 350 ; Irwin v. Jeffors, 3 Ohio St. 389. 

' Stephens ». McGruder, 31 Md. 168; Deadrick v. Smith, 6 Humph. 138; 
King v. Piatt, 37 N. Y. 155 ; Hay's Appeal, 51 Penn. St. 58 ; Lefevre -o. Lara- 
way, 23 Barb. 107 ; Am. Ins. Co. v. Oakly, 9 Paige, 259 ; Post v. Leet, 8 
Paige, 337; Brown «. Frost, 10 Paige, 343; Coffey ». Coffey, 16 111. 141; 
Roberts v. Roberts, 13 Gratt. (Va.) 639. 

' Mullin V. Mullin, 1 Bland. 541 ; Stephens v. McGruder, 31 Md. 168. 
11 
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payments wlien due, then on application of the master or other 
person conducting the sale, the sale may be set aside and a 
re-sale ordered at the risk of the first purchaser; or the court, 
under its equity powers, (if of general chancery jurisdiction,) 
may compel a compliance or specific performance on the part 
of the purchaser at its discretion, in view of all the circum- 
stances of the case and as may best subserve, in its opinion, 
the interests and rights of the parties. ^ Such, however, is the 
general law aside from statute. 

§ 435. The making of a judicial sale, in New York, is under 
control of the court, and if the parties in interest, creditor and 
debtor, cannot agree as to the order in which property shall be 
offered for sale, either party may apply to the court for instruc- 
tions to the referee in that respect. ^ 

§ 436. When valuable property is sold by the referee in a 
different order from that requested by the debtor, whose prop- 
erty is being sold, and there is reason to believe that selling in 
the order requested by the debtor would have resulted in a 
benefit, and there are circumstances tending to prevent com- 
petition at the sale, a re-sale will be ordered. 

§ 437. And so where the inclemency of the weather was 
such as to prevent the attendance of bidders, the purchaser 
being the only one present and she residing at the place of 
sale, it was held that the sale should be set aside, and a re-sale 
was ordered. 3 

§ 438. If it become apparent to the court from the face of 
the proceedings, or otherwise, that the rights of minors have 
been illegally invaded or compromised, the court will, on its 
own motion, set aside or decline to confirm the sale, and will 
ordei- a re-sale of the property without waiting to be invoked 
so to do. It is in such case the duty of the court, in the 
exercise of its high powers as guardian of all minors, to pro- 

' Stephens «. McGruder, 31 Md. 108. 

^ King V. Piatt, 37 N. Y. 155. la this case the court justly say that, 
" Occupying the position of advantage it behooved the plaintiffs to pursue 
their remedy with scrupulous care, lest they should inflict an injury on 
one -who was comparatively powerless." See also to this point Collier v, 
Whipple, 13 Wend. 329. 

3 Roberts «, Kohorts, 13 Gratt (Va.) 039. 
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tcct the interests of those whom equity malces the special 
objects of its care;i and the purchase of tlie property "by the 
guardian ad litem of an infant o'mier is a case loudly calling 
for such interference. 2 

§ 439. The biddings may be opened and a re-sale ordered, 
at the discretion of the com-t, on terms, at any time before the 
confirmation of the sale, in case there be an acceptable advance 
offered on a greatly inadequate price. ^ 

§ 44:0. The petition to reopen the bidding should state the 
proposed amount of the advance upon the former bid.*j 

§ 441. Eeforc confirmation an offer of ten per cent, and 
costs of increase is sometimes deemed sufficient to cause an 
order of rc-sale to be made.^ 

' Lofovrc V. Laraway, 23 Barb. 1C7; Lansiii.^ ii. jMcPJicrson, 3 Johns. Cli. 
42-1; Billington ». Forbs, 10 Paige, 487. 

° Lcfovre v. Laraway, 22 Barb. IGl. 

= Childress «. Hurst, 2 Swan (Tenn.) 487; Hay's Appeal, 51 Tcnn. St. 58; 
Wright '0. Cautzon, 31 Miss. 514, 517. 

'■ Wright V. Cautzon, 31 Miss. 514, 517. 

' Horton b. Horton, 3 Brad. (N. Y.) 200. 



CHAPTEE XI. 

ESTOPPEL ~ WARRANTY— CAVEAT EMPTOR. 

I. Estoppel. 
II. Wamiantt. 
III. Caveat Emptoe. 

I. ESTOITEL. 

§ 442. Sales, as -well judicial and on execution, as others, 
may be so made, or made under sucli circumstances as will 
prevent the owner of the property from questioning their 
validity, though the sales be in other respects defective, or even 
void. And thus the claimant is subjected to an estoppel. In 
such cases title is conferred on the purchaser by estoppel. 

§ 443. If one so far countenance the sale of his own property 
as to stand by and see it sold by the sheriff, or other officer, as 
the property of, and on execution against another, without 
objecting to the sale, he will be estopped to deny the validity 
thereof,! as against a lonafide purchaser. 

§ 444. Estoppels not only bind " parties but privies in blood 
and estate."^ 

§ 445. "What estops the ancestor estops the heir, and that 
which estops the original party estops also those claiming 
under him, in whatever right they claim. 

§ 446. In Bush v. Cooper,^ the United States Supreme 
Cpurt hold the following language in reference to estoppels 
which run with the land: " Estoppels which run with the land, 
and work thereon, are not mere conclusions ; they pass estates 
and constitute titles; they are muniments of title, assuring it 

" Epley 1). "Witherow, 7 Watts, 1G3 ; Carr v. Wallace, 7 Watts, 394 ; Read 
"0. Iloasley, 3 B. Mon. 354. 

° Bush D. Cooper, 18 Ho-w. 85 ; Baxter «. Bradbury, 30 Maine, 360 ; Carver 
11. Jackson, 4 Pet. 85 ; Mark «. Willard, 13 K. H. 389 ; White «. Patten, 2-1 
Pick, 334. 

= IS How. 85. 

(1C4) 
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to tlie piircliaser. Tlieir operation is liigUy beneficial, tending 
to produce secnrity of titles." 

§ 447. This case was that of a mortgagor, with warranty 
implied in law, who bought in the premises afterwards on exe- 
cvition sale, based on a judgment lien which was older than the 
mortgage. The Supreme Court of Louisiana, as also that of the 
United States, held that he was estopped to sit up his execution 
deed against the effect of his mortgage, was estopped by his 
warranty from " denying that he was seized of the particular 
estate at the time of making " the mortgage. In short, that a 
mortgagor, or grantor, cannot buy in a superior title and enforce 
it against those claiming under his own deed of warranty. ^ 

§ 448. The recital in a deed, or assertion of ownership, or 
other fact, upon the strength of which another is induced to 
commit his interest, or to buy, will estop the person making 
such recitals or assertions, from denying the truth thereof, or 
asserting a claim inconsistent therewith. 

§ 449. If one entitled to dower in lands of a decedent sell 
them under proceedings in probate as administrator, and convey 
by deed of warranty, she is thereby estopped from afterwards 
claiming dower in the lands so sold and conveyed. ^ Otherwise, 
however, if she convey without warranty.^ 

§ 450. The obtention of an injunction by a widow and heirs 
to prevent sales of a decedent's lands on judgments at law until 
the same can be sold by proceedings in probate, in course of 
administration, will estop them from objecting that they were 
not notified of such proceedings in probate afterwards prose- 
cuted for the sale of such lands.* 

§ 451. A husband and wife being seized of real estate as 
tenants of the entirety, the husband died leaving a will by which 
all his real estate was directed to be disposed of by sale, and 
tiie proceeds to be applied in a certain way, but not authorizing 

' Bush V. Cooper, 18 How. 82, 85 ; Van Kensellear v. Kearney, 11 How. 
023 ; Stewart i). Anderson, 10 Ala. 504 ; Dorsey i). Gassaway, 3 Harr. & J. 411 .' 

= McGee t\ Mellon, 33 Miss. 585 ; Maple i). Kussart, 53 Penn. St. 348 ; 
Stroblo 1}. Smith, 8 Watts, 308 ; Heard «. Hall, 16 Pick. 457. 

^ Sipp V. Lawback, 3 Harr. 442 ; Owens v. Slater, 20 Ala. 547. 

' Simmons' Estate. 19 Penn. 430. 
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any one to make tlie sale. The lands were sold by order of the 
orphans' court, including that which had been held by tlie 
husband and wife as tenants of the entirety. The widow 
encouraged the purchaser to buy at such sale and herself 
received part of the purchase money. It was held that although 
the widow was invested with the ownership in fee as survivor 
of the husband, that nevertheless she was estopped from setting 
np title to the property, she having encouraged the purchaser 
to buy the same as belonging to the estate of the decedent. ^ 

§ 452. In ejectment by the purchaser under a mortgage 
foreclosure, the mortgagor is estopped from denying his own 
title at the date of tlie mortgage, and is also estopped from 
setting up an outstanding title to the premises in a third 
person. lie cannot execute a deed of mortgage on property 
and then deny his right to that of which he thus assumed to 
be the owner. ^ 

§ 453. A ward is not estopped by the deed of his guardian, 
though made with warranty. The warranty binds the guardian 
personally. ^ 

§ 454. ]S!"or is a purchaser of lands at a judicial sale made 
under a void decree estopped to deny the title of those as whose 
land it is sold.* 

§ 455. The receipt of a widow or by a ward, after such ward 
attains to his majority, of their portion of purchase money of 

' Maple 1). Kussai't and others, 53 Penn. St. 348. In this case the court 
say: "The proof is tliat she urged the jjurchasers to buy that the property 
might remain in the family, and it was at her request they bought. They 
paid the purchase money, $6,410, and it -W&s distributed to the -widow and 
heirs." And that, " It is a maxim of common honesty, as well as of law, 
that a party cannot have the price of land sold and.the land itself" * * 
" If one receive the purchase money of land sold, he affirms the sale, and 
lie cannot claim against it whether it was void, or only voidable ; Adlum 
('. Yard, 1 Rawle. 163; Wilson v. Bigger, 7 W. & S. 1G3; Crowley ». 
McConkey, 5 Barr. 1G8 ; Stroble v. Smith, 8 Watts, 280 ; Smith ». Warden, 7 
Harris, 424. And the court also held, "That the fact that in sales of this 
kind, the maxim caveat suptor applies, does not avoid the estoppel." 

- Redman v. Ballamy, 4 Cal. 247; Bush ». JIarshall, 6 IIow. 288; Tarter 
0. Hall, 2 Cal. 203. 

' Young v. Lorain, 11 111. 024. 

* Price V. Johnson, 1 Ohio St. 890. 
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lauds sold by an administrator or guardian, nnder proceedings 
in probate, will estop them from disputing the validity of tlie 
sale, if received with full knowledge of their rights and of all 
the circumstances, and so likewise does the receipt of the pro- 
ceeds of such sale vested in other i:iroperty.i 

§ 456. If a party request or direct the oiEcer to sell lands as 
his, and, being present at the sale, do not dissent, he is regarded 
as assenting, is estopped from denying the title of the pur- 
chaser. ^ 

§ 457. In Penn v. Ileisey^ the court say: " It is a princi- 
ple, that though in general, estoppels are odious, as preventing 
a party from stating the truth, yet they are lavored when they 
]u'omote equity. Comyn's Dig. title Estoppel. The applica- 
tion of this principle does not depend, as we understand it, 
upon any supposed distinction between a void and a voidable 
sale. If the sale be one or the other, receiving the money or 
its proceeds in other valuable projoerty with a knowledge of 
the facts, touches the conscience of the party and therefore 
establishes the right of the party claiming under the sale, in 
one case as well as in the other." 

II. Warranty. 

§ 458. It is a well settled principle that in judicial sales 
there is no warranty.* This principle, as a general rule, holds 
good as to all those sales of real property (they being in char- 
acter judicial sales) made in equitable proceedings, under the 

' Ellis V. Didcly, 1 Smith, Ind. 354 ; Stroblo v. Smith, 8 "Watts, 280 ; 
Bohart v. Atkinson, 14 Ohio, 338; Scott v. Freeland, 7 S. & M. 409; Penu 
0. lleiscj, 19 111. 395. 

= Read B. IIeasl«y, 3 B. Mon. 354, 257. 

1 19 111. 395. 

' The Monte Allegre, 9 "Wheat. GIC; United States u. Duncan, 4 McLean, 
G06; Owens ■». Thompson, 3 Scam. 503; Lyneh v. Baxter, 4 Texas, 431; 
Williams «. McDonald, 13 Texas 333 ; Freeman «. Caldwell, 10 "Watts. 9 ; 
King V. Gunnison, 4 Barr. 171; Fox v. Mensch, 3 "Watts. & Sergt. 444; 
Jennings v. Jenkins, 9 Ala. 385 ; Rogers ». How, 6 Rich. (S. C.) 361 ; Breck- 
enridge v. Dawson, 7 Ind. 383 ; Halleck ■». Gray, 9 Gal. 181 ; Sumner v. 
Williams, 8 Mass. 102; Bingham v. Maxc}', 15 111. 305; Evans v. Donflj^, 3 
Spcers. (S. C.) 9. 
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direction and control of the coiTrts, nsnally denominated mort- 
gage saleSji guardian's, executor's, and administrator's sales,- 
sales for enforcement of vendors, and statutory liens, ^ and sales 
in proceedings for partition.* In sliort, in all sales made under 
supervision and control of the courts on decrees in equity or on 
decrees made in the exercise of equity j)0wers,^ there is no war- 
ranty; the purchaser takes what he gets.^ The officei', trustee, 
or person executing the deed is the mere " agent or insti-ument " 
of the court;'' is not liable for defect of title or instifiSciency 
of the proceedings ;8 nor at all, except for fraud, ^ unless ho 
conveys with warranty, and then the covenat of warranty binds 
him personally and him only.i " In Tlie Monte Allegre more 
jjarticularly referred to tinder the next head thib rule is plainly 
asserted by the Supreme Court of the United States, and it is 
the general doctrine in most if not all of the states, and of the 
common law.^^ 

III. Caveat Emptoe. 

§ 4-59. The rule of caveat emptor applies in all its rigor to 
judicial sales of real proper ty.i- 

" Ante, pp. 23, 3-t. 
■ = Mockbee v. Gardner, 2 Har. & G. ITG ; Vandevor t. Baker, lb. 120 ; Lj'UcU 
■c. Baxter, 4 Texas, 431. 

3 Ohio Life & Trust Co. v. Goodin, 10 Ohio St. 557. 

* Kogers «. Hoeu, G Rich. 301 ; Young v. Lorainc, 11 111. G24. 

' United States v. Duncan, 4 McLean, 007. 

« Tlie Monte Allegre, 9 Wheat. GIG. 

' Mullikin D. Mullikin, 1 Bland, 541; Harrison i\ Harrison, 1 Md. Ch. 
Dccis. 331 ; Vandevcr v. Baker, 13 Penn. St. 121, 120. 

s Mockbee ■c. Gardner, 3 Har. & G. 17G. 

» Ibid, 175. 

'"Young t). Lorain, 11 111. 024; Breckenridgo t\ Dawson, 7 Ind. 383; 
Sumner «. "Williams, 8 Mass. 1G2; Meller i:. Boardm;in, 13 S. & M. 100; 
Mockbee v. Mockbee, 2 Har. & G. 175. 

" The Monte Allegre, 9 Wheat. 010. 

'= The Monte Allegre, 9 Wheat. 010 ; Lessee of Corwin «. Benliam, 2 
Ohio (N. S.) 36 ; Owsley v. Smith, 14 Md. 153 ; Mason v. Wait, 4 Scam. 12' 
Worthington v. McRoberts, 9 Ala. 207 ; Fox v. Monsch, 3 Watts. & Sergt, 
444; Mellen ®. Boarman, 13 S. & M. 100; Lynch v. Baxter, 4 Texas, 431 
Bingham ». Maxey, 15 111. 295 ; Vandevor «. Baker, 13 Penn. St. 134, 13G 
Anderson d. Poulk, 3 Har. & G. 346 ; Thompson v. Monger, 15 Texas 523 
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§ 460. The Supreme Court of the United States hold that 
" generally in all judicial sales the rule caveat emptor must 
necessarily apply from the nature of the transaction; there 
being no one to whom recourse can be had for indemnity against 
any loss which may be sustained. Is there then (they ask) any- 
tliing peculiar in the powers of a court of admiralty that will 
authorize its interposition, or justify granting relief to which 
a party is not entitled by the settled rules of the common law?" 
They say, "we know of no such principles." * 

§ 461. Though the case in which this doctrine is thus 
broadly asserted was a case in admiralty, it will be seen that 
the decision was avowedly put upon the principles of the com- 
mon law. The same case is expressly refeiTed to, and tlie same 
principle re-asserted by the United States court of claims in 
the case of Pucl-et v. The United States." 

§ 462. In the absence of misconception and of fraud, the 
buyer must look out for himself. He buys at his ovm risk, 
both as to title and as to quality. The rule does not apply how- 
ever in case there be fraud. ^ And it has been liolden in Penn- 
sylvania that the rule applies only to open defects; that as 
against secret defects in a title, a purchaser will be protected.'' 

Bickley b. Biddle, 33 Penn. St. 27G ; Strouse v. Dreman, 41 Mo. 389 ; Walden 
v. Grid-ley, 30 111. 523. The doctrine is stated in Illinois in tlie following 
terms : "Appellant when he purchased at the administrator's sale acquired 
such title only as was then vested in the heirs of Strain. If it was then 
subject to the lion of Walker's judgment, he acquired it with that impurity 
and to preserve his title ho must clear it from the incumbrance." Walden 
V. Gridle3^ 30 111. p. 533. Crops v. Baird, 3 Ohio St. 277 ; Corwin v. Bcnham, 
3 Ohio St. 30 ; Miller ii. Finn, 1 Neb. 235. 

' The Monte Allegro, 9 Wheat. 010. 

" 4 Am. L. Reg. 459, 400. 

3 Bingham «. Mancey, 15 111. 295. 

' Banks v. Ammon, 27 Penn. St. 173. 
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COLLATERAL IMPEACHMENT— VOID JUDICIAL SALES— 
EETURN OF PURCHASE MONEY. 

I. When Impeachable Collatekallt. 

II. AYhen Not Impeachable Collaterally. 

III. Void Judicial Sales. 

IV. Return op Poeciiasb Money. 

I. When Imi'eaciiable Collateeally. 

§ 4C3. The principle is well settled, not only in the Supreme 
Court of the United States, but in the State Courts generally, 
that if there is no jurisdiction the proceedings are void; they 
are a nullity and confer no right; are no justification, and will 
be rejected when collaterally drawn in question, i 

§ 464. If a court acts without authority its judgments and 
orders are nullities, and are not voidable only but are absolutely 
of no eifect, and cannot bar a recovery or defense asserted in 
opposition to them even prior to their reversal.^ 

§ 465. And though the court has jurisdiction, if from any 
cause the sale or deed be really void, then the objection is good 
when made in a collateral proceeding. ^ 

II. "When 'Not Impeachable Collatei;ally. 

§ 466. It is equally well settled in the Supreme Court of 
the United States that if the subject matter be within the juris- 
diction of the court and is brought before them by proper 
petition, the validity of the proceedings being brought in 

' Thompson v. Tolmie, 2 Pet. 157 ; Sliriver's Lessee n. Lynn, 2 How. 43 ; 
■Wilkerson v. Leland, 2 Pet. 627; Clark v. Thompson, 47 111. 27; Morris v. 
Hogle, 37 111. 150 ; Swigart v. Harber, 4 Scam. 66. 

" Thompson v. Tolmie, 2 Pet. 157 ; Shriver's Lessee v. Lynn, 2 How. 43 ; 
Elliott D. Piersol, 1 Pet. 328; Morris v. Hogle, 37 111. 150. 

' Cooper V. Sunderland, 3 Clarke (Iowa) 114; Frazier v. Stccnrod, 7 Iowa 
34G. 
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question collaterally, they are not void but merely voidable. 
Errors and irregularities, and all otber deficiencies, if any there 
be, must be reached and corrected by some direct proceeding, 
either before the same court or in an apjiellate one, and such 
too is the general doctrine.* 

§ 467. Wlien a court has obtained jurisdiction it is compe- 
tent to decide every question arising in a cause, and whether 
decided correctly or incorrectly, the decision until reversed is 
binding not only in the same, but in every other court. ° 

§ 468. If the jurisdiction over the subject matter appears 
on the face of the proceedings in which a sale is made, the 
errors or miytakes, if any there be, cannot be examined when 
brought up collaterally. ^ 

§ 469. Where debts have been regularly proven and allowed 
against the estate of a decedent, and lands sold on proper 

■■ Thompson d. Tolmie, 2 Pet. 157; Parker b. Kane, 23 How. 14; Alexan- 
der V. Nelson, 43 Ala. 463; Duquindre ■». Williams, 31 Ind. 444; Southern 
Bank D. Humphreys, 47 III. 327 ; "Woods d. Lee, 21 La. 505; Covington v. 
Ingram, 64 N. E. 123 ; Iversod v. Loherg, 36 111. 179. In the case last cited, 
Iverson v. Loberg, the Supreme Court, Justice Catoit, say: "We are 
obliged to affirm this judgment, much against our inclination. The sale 
was no doubt a great outrage, and we should as at present advised, not 
hesitate to reverse the proceeding were it directly before us. But here it 
comes up collaterally, and we cannot disregard that proceeding unless it 
was void for want of jurisdiction. We cannot hold tliat such was the 
case. The petition stated enougli to reqtiire the court to act in the prem- 
ises — to set it in motion, and that was sufficient to give the court jurisdic- 
tion, and whatever was done under it was not in tlie exercise of an usurped 
power, but of one confen-ed bylaw, and although tlie court may have exer- 
cised that power erroneously, its orders and decisions are binding till 
reversed. If we are to look into any errors in that proceeding, it must be 
brought before us by writ of error." (26 111. 183.) 

' Elliott ®. Piersol, 1 Pet. 338 ; Parker v. Kane, 22 How. 14; Grignon's 
Lessee v. Astor, 3 How. 319 ; Davis v. Helbig, 27 Md. 452 ; Wright «. Wal- 
baugh, 39 111. 554; Iverson v. Loberg, 36 111. 179; Fithian v. Monks & 
Brooks, 43, Mo. 503; Florentine v. Barton, 3 Wall. 310, 316. 

•i Thompson u. Tolmie, 3 Pet. 157; Pursley v. Ilays, 33 Iowa 1; United 
States V. Aredondo, 6 Pet. 709 ; Grignon's Lessee ■». Astor, 2 How. 319 ; 
£!x parte Watkins, 3 Pet. 205 ; Rhode Island v. Massachusetts, 13 Pet. 718 ; 
Phil. & Trenton R II. Co. v. Stimson, 14 Pet. 448 ; Thomas v. La Barron, 8 
Met. 355; Iverson i). Loberg, 26 111. 179; Wcincn v. Hcintz, 17 111. 257; 
Florentine v. Barton, 3 Wall. 210, 210. 
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application of tlie administrator to pay the same, as appears 
by the record, then parole evidence cannot be received in a 
collateral proceeding to show that no debts ever existed against 
the estate. If the allowance of the debts and the sale were 
brought about by fraud, then the remedy is in a direct proceed- 
ing in a court of general equity jurisdiction; but the jurisdic- 
tion and record of the probate court cannot be collaterally 
impeached. ^ 

§ 470. In an action of ejectment involving the effect of an 
administrator's deed of lands sold for payment of debts in 
probate, the regularity or legality of the administrator's ap- 
pointment, when the court had jurisdiction, cannot be inquired 
into. "Whether the appointment bo regular or irregular the 
person appointed becomes, at least, the administrator de facto, 
and being such the matter cannot bo questioned in a collateral 
proceeding. 2 

§ 471. In the case above cited the case of Cutis v. Uoskins, 
9 Mass., is referred to and regarded as unsatisfactory, but it is 
not precisely in point with the question which was raised in 
Illinois. The Massachusetts case rested on an appointment by 
the probate court of a contrary county to the one in which the 
decedent died, an act absolutely prohibited by the Massachu- 
setts statute. Hence the Massachusetts court treated the appoint- 
ment as simply void, as an act in violation of law and not as 
irregularity or mere error. ^ 

§ 472. It follows, therefore, that if the court in probate 
have jurisdiction properly of the subject matter of the applica- 
tion, by petition properly presented, and of the persons of the 

' Lamothe «. LeiDpott, 40 Mo. 143. la this case the court say: "Tlio 
record shows tliat the probate court had full jurisdiction, and the pre- 
sumption is in favor of its proceedings, and it is not competent to attacli 
the record by parole in this collateral manner. If the allowances were 
procured by fraudulent and false means and pretences, unjustly and to the 
injury of the estate and the parties interested, a court of equity, on a 
proper showing of the facts, might afford a remedy; but in a proceeding 
^vholly collateral a party cannot be permitted to introduce oral testimony 
to falsify the record, when it plainly appears that the court whoso record 
is thus sought to be impeached had jurisdiction." 

» \Yright 1). Wallbaum, 39 111. 5ol; Eiley v. McCord, 24 Mo. 365. 

' Cutts t). rioskins, 9 Mass. 543. 
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parties in interest, if the statute so requires them, the sale, 
when made and confirmed, may not be impeached in a collateral 
proceeding, although it may have been made to pay not only a 
larger amount than was necessary, but also for the payment of 
claims, some of which were fraudulent i^ point of fact, and 
if the purchaser himself be not a party to the fraud; for after 
conveyance and confirmation the sale can only be assailed by a 
direct proceeding in chancery by original bill, when complete 
jurisdiction is obtained by the court making the sale.^ 

§ 473. We do not conceive, however, that these principles, 
though well settled, can override positive statutory require- 
ments as to things made necessary, or as a pre-requisite, to the 
validity of judicial sales by the legislation of the several states, 
but take it to be a general rule that where jurisdiction of the 
case never actually attached, as for want of notice or other 
cause, and whereby statute sales are declared void, or may not 
be made unless certain things appear to have been done, then 
a deficiency in respect thereto cannot be supplied by intend- 
ment or presumptions of law, nor upon the principles of res 
judicata. Yet, when such statutes are merely directory in 
defining the course to be pursued, then if the court had by 
law jurisdiction of the subject matter and jurisdiction of the 
case actually attached by filing a petition, or petition and 
notice, if notice was required, and such was exercised by the 
court 'by adjudication and order or decree, then by intendment 
of law all questions in regard to such statutory requirements, 
and as to questions necessary to be adjudicated in arriving at 
the conclusion attained, are put at rest by the decision and are 
binding as res judioata until reversed for error, or set aside 
by a direct proceeding; and that in the former class of cases 
sales are void and will be so treated when collaterally drawn in 
question;" and that in the latter class they are onlj'- voidable, 

' Mjer !). McDouga], 47 111. 278 ; Moore t. Niel, 39 111. 256. In this case 
the court hold that it is not required to make valid an administrator's sale 
in probate that he should report the same to the court; but such is not the 
current of authorities. 

' Cooper B. Sunderland, 3 Iowa, 114; Thornton d. Mulquinnc, 12 Iowa, 
549 ; Townsend v. Tallant, 33 Cal. 45. 
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and tlic remedy to avoid them is by an appeal or else by a 
direct proceeding to set them aside. ^ 

III. Void Judicial Sales. 

§ 474. Jurisdiction, as we have seen, being indispensable 
to the validity of judicial proceedings, it follows that the first 
great essential to the validity of judicial sales is jurisdiction in 
the court making the sale. Without this the sale is void.^ 

§ 475. If the court making the order of sale be abolished 
by law before the final consummation of the sale, then the 
proceedings end with the court, and a conveyance resting on 
such circumstances is void.^ So if the law under wliich the 
proceedings are being had is repealed before the order or decree 
is executed, a sale made afterwards is void.* 

§ 476. Likewise sales made at a great and unreasonable 
length of time after making the order or decree, and sales 
made after the lapse of such time as is by statute allowed for 
the order to remain in force, are void.^ 

§ 477. So a sale of lands not included in the decree is as to 
such lands void.** 

§ 478. And an administrator's sale of lands to raise funds 
merely to pay costs and expenses is void, though by order of 

' Morrow v. Weed, 4 Iowa, 77 ; Little v. Sennett, 7 Iowa, 324 ; Long b. 
Burnett, 13 Iowa, 28; Parker v. Kane, 23 How. 14 ; Voorhoos ■!). Jackson, 
10 Pet. 449; Griffin B.-Bogart, 18 How. 158; Draper b. Bryson, 17 Mo. 71 ; 
Grignon's Lessee «. Astor, 2 How. 242; Miller v. Sherry, 2 "Wall. 237; Doe 
■V. Harvey, 3 Ind. 104; Bennett v. Owens, 8 Eng. 177; Saltonstall b. Kiley, 
38 Ala. 164; Benningfield ®. Keed, 8 B. Mou. 103; Field d. Goldsby, 28 Ala. 
218; Tomlinson v. McKay, 5 Gill. 25C; Boswell v. Sharp, 15 Ohio, 447; 
Merrill «. Harris, C Foster, 143 ; Jackson i). Robinson, 4 Wend. 440 ; Cookcy 
V. Cole, 38 Md. 27G. 

^ Shriver's Lessee v. Lynn, 3 How. 43 ; Morris d. Hogle, 37 111. 150. 

' McLaughlin v. Janney, 6 Gratt. 608. 

* Ludlow 11. "Wade, 5 Ham. 494; Campan ■». Gillett, 1 Mann. (Mich.) 416; 
Perry ii. Clarkson, 16 Ohio, 571 ; Bank of Hamilton v. Dudley,- 3 Pet. 492. 

' Marr «. Boothby, 19 Maine, 150; "Welman «. Lawrence, 15 Mass. 326; 
Mason v. Ham, 36 Maine, 573. 

« Shriver's Lessee v. Lynn, 2 How. 43 ; Ryan v. Dox, 25 Barb. 440. 
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court. 1 Likewise a sale is void if made on different notice 
tlien that ordered in the decree. ^ 

§ 479. In Iowa, it is provided bj'statute that a guardian's 
sale of a ward's lands under order or decree of court shall " not 
be avoided on account of any irregularity in the proceedings, 
provided it shall appear : First — -That the guardian was licensed 
to make the sale by a court of competent jurisdiction. Second — 
That he gave bond (approved) in case one was required by the 
court granting the license. Third — That he took the oath pre- 
scribed by the statute. Eourth — That he gave notice of the 
time and place of sale, etc. Fifth — That the premises were 
sold accordingly at public auction, and are held by one who 
pui'chased them in good faith." The Supreme Court of that 
state construe these provisions to mean that " the sale shall not 
be avoided for any irregularities, except" in the foregoing 
particulars, and therefore that it "may be avoided on account 
of irregularities" in said particulars; that is, if it does not 
appear that said requirements were complied with.^ And 
•\phere it did not appear from the record that the administrator 
making the sale took the oath so required, the sale was liolden 
to be absolutely void.* 

§ 480. In the same state vrhere the notice of application 
for order of sale was for one tract of land and the license to 
sell, notice of sale, and deed, were of another and different tract, 
the court held the sale void for want of jurisdiction to grant 
the license to sell.^ 

§ 481. A sale made in probate Avithout petition or notice, 
or other means of conferring jurisdiction, though a decree be 
made on the report of the administrator, is void and parol 

' Dubois V. McLean, 4 McLean, 486; Summer i). Williams, 8 Mass. 200; 
Sand v. Granger, 13 Barb. 393; Bisliop v. Hampton, 15 Ala. 761; Tanners'. 
Dean, 34 Mo. 16. 

= Glen V. Wotten, 3 Md. Cli. Decis. 514; Reynolds v. Wilson, 15 111. 394. 

' Cooper V. Sunderland, 3 Clarke (Iowa,) 114, 137, 138 ; Thornton v. Mul- 
quinne, 13 Iowa, 549, 554. 

* Ibid. 

' Frazicr v. Stecnrod, 7 Clarke, (Iowa,) 339. 
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evidence may not supply the defect if contradictory to tlic 
record.^ 

§ 483. But, although the funds arising from the sale are 
required to be applied in a particular manner, yet it is not 
incumbent on a 'boivafide purchaser unless required of him by 
the statute to see them so applied. ^ 

§ 4:83. A sale made on a void decree in proceedings of fore- 
closure of a mortgage is absolutely void. In Harshey v. Black- 
mar r,^ where there was neither actual or constructive service of 
the original process nor voluntary appearance by defendant, 
but an unauthorized attorney appeared and answered for the 
defendant, the court, on application to vacate or relieve from a 
sale in such proceeding held that the decree of foreclosure was 
nullity, and that the sale was void. 

§ 484. The sale in this case was made on a species of special 
execution under the statute, but the principle is equally appli- 
cable if the sale were on the decree itself. The statutory execu- 
tion is but a substitute for the decree in the hands of the officer, 
and describes the property to be sold. In Mississippi it is 
held that there must be notice of application to all the heirs 
in an administrator's order of sale, or else the order and sale 
are void.* And so, too, the sale is void if made without the 
necessary bond. 

§ 485. Such, also, is the ruling in Indiana. In ITaivMns v. 
Hawkins,^ the doctrine is fully declared that a sale of real 
estate by an administrator on an order obtained without notice 
to the heirs is void, although confirmed by the court. In tliis 
case the court say: "It is settled in this state that a sale of real 
estate by an administrator, without notice to the heirs, thouo-li 
it be ordered and confirmed by the court, is void. Babbitt v. 
Doe, 4 Ind. 355; Doe v. Anderson, 5 id. 33; Doe v. Bowen, 8 

■ Bishop V. Hampton, 15 Ala. 761 ; Thoruton v. Mulquhme, 13 Iowa, 549. 

^ Cochran v. Van Surlay, 20 Wend. 305. 

' 30 Iowa, 161 ; and see, Shelton v. Tiffin, G How. 1C3. In the latter case 
the U. S. Supreme Court say, the judgment must be " considered a nullity," 
and " did not authorize the seizure and sale " of the property. 

* Hamilton ». Lockhart, 41 Miss. 400. 

' Hawkins v. Hawkins, 38 Ind. 60. 
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id. 197; Gerrard v. Jolmson, 12 id. 63G; Wort v. Finly, 8 
Elackf. 335; Bliss v. Wilson, 4 id. 169." 

§ 486. The case cited from 6 Howard, Shdton v. Tiffany, 
in which a judicial sale was declared Toid, was in reference to a 
sale made in an adversary proceeding without notice, when on 
general principles, notice was req^uired. It is parallel, liowever, 
with the Indiana cases, cited above, in this, that by statute in 
Indiana, actual notice is required, in probate proceedings, to 
sell lands. Such, too, is the ruling in Mississippi. In pro- 
ceedings in probate, to sell lands, want of notice avoids the 
sale. 1 

IV. llETL'nX OF THE PuECIIASE IVIoXEr. 

§ 487. The better authority seems to be, that one buying 
at judicial sale, where the principle of caveat emptor prevails, 
is not entitled to relief, (except as for mistake or fraud,) on 
failure of title to the property purchased, after completion of 
sale and payment of the purchase money. ^ 

§ 488. In Ohio it is held that the purchase money paid 
upon a void sale of a decedent's lands, constitutes no charge 
upon the land in the hands of the heirs, nor can it be recovered 
of the heirs. 3 

§ 489. In Virginia the contrary has been held as to the 
charge against the land. In Hardin v. Ilvdgins,^ it was 
hold en that on failure of title the purchaser should be subro- 
gated to the rights of the creditor, and that the purchase money 
paid by the purchaser became a lien on the land as it was 
originally a charge thereon. And so in Mississippi. ^ 

§ 490. But, in a late case in Virginia, where one purchased 
land at judicial sale, with knowledge of facts which render the 
sale inoperative, and whose purchase was confirmed without 

' Gwiii V. McCarroll, 1 S. & 31. 331 ; Campbell i). Brown, G How. 230. 

■ The Monte Allegre, 9 Whea. GIG; Bingliam v. Mancey, 15 III. 395; and 
see, Ante. Pt. 1st Chap. 9, No. 4, of this work, wliere the authorities arc 
referred to more numerously. 

■■< Nowlor V. Coit, 1 Ham. 519. 

" G Gratt. 320. 

' Grant v. Loyd, 12 S. & M. 191. 
13 
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objection on his part, it was hold that he would not he relieved 
on the mere ground of failure of title. > Yet, quere? If the 
purchase money is still in the hands of the administrator, and 
the purchaser has bought without knowledge of the defects, 
if equitj-, on failure of title, will not cause the money to be 
refunded. 2 

§ 491. In Tennessee it is held that the money may be recov- 
ered back before conveyance is made, on discovery of a defect 
in the title. ^ And in Mississippi, where the sale proved to Ijc 
void for want of authority in the administrator to make it, tlic 
court alloAvcd that fact in evidence for defendant in an action 
against for the purchase money to show failure of considera- 
tion.* And so in the same state, where an executor's sale was 
set aside for fraud after payment by the purchaser, the court 
allowed him a lien for the money on the premises. ^ 

§ 492. And so in Maine, in the case of a void judicial sale, 
it Avas held that the purchaser had his action against the 
guardian for recovery of his money back, the invalidity of tlic 
sale being caused by the omission of tlie guardian to give the 
bond which was required by the statute before selling.^ But 
in the case cited from Maine, it seems that the deed contained 
covenants of warranty. The language of the conrt is, that 
'■ it can be recovered back of the guardian upon his covenants 
in the deed, or in an action for money had and received by him 
for their benefit." 

' Young B. Bowj-cr, 9 Gratt. 03G. 

"- Mockbco B. Gardner, 2 Harr. & G. ITG, 177. Sucli is tlio inUmation of 
Aj-clier, Justice, in tlio case just cited; but, for as mucli as it ■was not 
made to appear wlietlior tlie purcliase money was still in tlie administra- 
lor's hands or not, the court made no absolute ruling on tliat point. 

» Read ii. Fitc, 8 Ilumpli. 328. 

■* Campbell «. Brown, C How. Miss. 230; Lauglunau r. Tliompson, C S. & 
M. 250. 

' Grant %\ Lloyd, 12 S. & jM. 191. 

* "Williams r. Morion, 38 Maine, 47, 51. 
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CHAPTER XIII. 

JUDICIAL SALES OF PERSONAL PROPERTV. 

I. In Admiealtt. 
II. At Law. 

I. In ADJIIEALXr. 

§ 49i. Judicial sales of personal property- occur Avliencvcr 
and in wLatevcr court such, property is seized or laid liold of 
by judicial process and decree m rem, and is sold on sucli 
decree, "witliout regard to personal judgment against tlie owner. 
Sales in admiralty in proceedings in rem arc strictly such. In 
the language of the learned Justice, Redftkt.t), they "are 
strictly judicial,! and are merely carrying into specific execu- 
tion a decree of the court in rem, which, by universal consent, 
binds the whole world."^ If jurisdiction has attached, then by 
such sale the property passes to the purchaser by operation of 
law; " all tlie world are parties," and arc bound thereby.^ 

' Griffith v. Fowler, 18 Vt. 390, 394. 

5 Griffitli v. Fowler, 18 Vt. 390, 394; The Monte Allegro, 9 Wheat. 61G 
Ilight 11. Steamboat Henrietta, 4 Iowa, 473, 475 ; Pheglcy b. Tatum, 33 Mo 
401 ; The Mary, 9 Cranch, 126, Story, Confl. Laws, Sees. 592, 593 ; The Mary 
Anne, Ware C. C. 104; Croudson v. Leonard, 4 Cranch, 434; Gelson -c 
Iloyt, 3 Wheat. 240, 313; French v. Hall, 9 N. H. 137; 3 Kent, Com. 132 
Pcnhallow D. Doane, 3 Dall. 80 ; 3 Bao. Abt. 74 ; Benedict, Adm. Sec. 304, 434 
The Commander-in-Chief, 4 Wall. 53; McCall v. Elliott, Dudley (S. C.) 250; 
Singleton n. Herriott, Dudley (S. C.) 254. 

' Grignon's Lessee v. Astor, 3 How. 338 ; Beauregard b. Kew Orleans, 18 
How. 497. 502, 403 ; Benedict, Adm. Sec. 304, 434. 
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§ 495. In admiralty cases purely in rem the jurisdiction is 
exclusively in tlie courts of the United States.' If the prop- 
erty be -within the territorial jurisdiction of tlie court and 
there be the proper libel, information, or ^^laint, to confer 
jurisdiction of tlie particular case, and it be actually seized 
upon the process of the court, then whatever action, decision, 
or sale, is had in respect to it is binding on all tlie world, and 
M'ill be so regarded in every other tribunal and country, unless 
set aside or reversed by some appellate tribunal competent to 
review the same.s And though it is holden in many cases of 
high authority that such validity will not be conferred unless 
there be notice to the parties interested in the property seized, 
hO that they may defend such interest ;3 yet, in proceedings in 
rem, the notice is served on the thing,* and it is questionable, 
except as to foreign courts, whether the omission, where the 
proceedings are in personam also as well as in rem, will 
amount to more than mere error and cause for reversal of 
judgment against the same, if jurisdiction over the property 
has by proper proceedings and seizure actually attached. ^ 
But for a judgment in personam, want of notice is want of 
validity. 

■ The Belfast, 7 "Wall. G24; Briglitly Dig. 24; Stratton «. Jarvis, 8 Pet. 
11; Mitclicll v. Steamboat Magnolia, 45 jMo. 67; Plieglcy i'. Tatum, 33 
Mo. 4G1. 

"-The Sirou, 7 "Wall. 103; The Propeller Commerce, 1 Black. 581; Tlie 
Beindoer, 3"Wall. 385, 388, 403; Plieglcy «. Tatum, 38 Mo. 401; Story, Confl. 
of La-ivs, Sees. 592, 593 ; Croudson ». Leonard, 4 Cranch. 434 ; Monroe t. 
Douglass, 4 Sandf. Cli. 180; "Whitney ®. "Walsli. 1 Cusli. 29; Grant v. 
MoLachlin, 4 Johns. 34; The Mary Anne, Ware C. C. 104; Holmes b. 
Bemsen, 20 Johns. 229 ; Barrow v. AVest, 23 Pick. 370 ; Peters b. Ins. Co. 3 
Sumner C. C. 389; Magoun d. Ins. Co. 1 Story C. C. 157; "Williams «. Arm- 
royd, 7 Cranch, 423 ; Bradstreet u. Ins. Co. 3 Sumner C. C. 000; 3 Greenleaf 
Bv. Sec. 541. 

^ Bradstreet ■». Ins. Co. 3 Sumner C. C. 600; Monroe «. Douglass, 4 Sandf. 
Ch. 180; Story, Confl. of Laws, Sec. 592 . 

* Benedict Adm. Sec. 305. 

* AVilliams ii. Armroyd, 7 Cranch, 423, 003 ; Grignon's Lessee ■». Astor, 3 
How. 338; Beauregard v. Now Orleans, 18 How. 497; Iverson ■». Loberg,26 
111. 183; Thompson v. Tolmie, 3 Pet. 167; Parker v. Keene, 23 How. 14; 
U. S. V. Arrcdondo, Pet. 709 ; The Globe, 3 Blatch. C. C. 437. 
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§ 496. Being made by order of tlic court such sales are not 
witliin tlie statute of frauds.^ 

§ 497. The form of proceedings in courts of admiralty in 
matters of ordinary admiralty jurisdiction is in conformity to 
the civil and maritime law; but the powers exercised in dis- 
pensing justice and settling rights of property are those of 
courts of equity; and justice is administered upon equity 
pi-inciples.2 Therefore in their orders and decrees in proceed- 
ings in rem the courts act upon the thing or property itself, 
which is the subject matter of the proceeding;' and sales 
thereon are judicial sales, as is herein before stated, in their 
strictest sense. 

§ 498. The principle is fully settled that the seizure and 
sale of vessels in cases purely in admiralty, in the courts of 
admiralty, by proceedings in rem, divests all prior liens and 
claims whatever; and that the holders thereof must look to the 
fund in court arising from the sale for such rights as the nature 
of their claims may command, which fund is subject to dis- 
tribution by the court.* 

§ 499. In such proceedings and sales against the property 
itself, the validity of the sales does not depend upon any per- 
sonal judgment against the owner or master, but the proceed- 
ing is purely in rem, and of which the United States court 
have exclusive jurisdiction in admiralty cases. The decree is 
against the property itself, and all the world are barred by the 
decree and sale.^ 

§ 500. In Williarris v. Armroyd,^ that great jurist, Mae- 
shall, Chief Justice, holds the following language on the 
subject of force of sales in admiralty: " It appears to be set- 

' The Monte Allegre, 9 Wheat. 616. 

- Plummer e.Webb, 4 Mason, 380, 387; 1 Kent Com. 354; Delovio v. Boit, 
2 Gallison, 398; 1 Brightly Dig. 25; 3 Greenleaf, Evid. Sec. 389; Benedict, 
Adm. Sec. 358. 

° Benedict, Adm. Sec. 359. 

* Remnants in Court, Olcott, 383; Bracket v. The Hercules, Gilp. 184; 
Harper v. The New Brig, Gilp. 530; The Amelia, 6 Wall. 18. 

» The Mary Anne, Ware C. C. 104; The Siren, 7 Wall. 153; Williams «. 
Armroyd, 7 Cranch, 438 ; Benedict, Adm. Sec. 864. 

« 7 Cranch, 433, 433, 484. 
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tied in tliis countiy tliat the sentence of a competent court, 
proceeding in rein, is conclusive in respect to thing itself, and 
operates as an absolute change of the property. By such 
sentence the right of the former owner is lost, and a complete 
title given to the person -who claims under the decree. No 
court of co-ordinate jurisdiction can examine the sentence. 
The question, therefore, respecting its conformity to general 
municipal law can never aiuse, for no co-ordinate tribunal is 
cajiable of making inquiry." This case involved title under a 
govci-nment sale of vessel and cargo made at St. Martins, by an 
order of decree of the Governor; and although such decree 
was repudiated by our government as in violation of interna- 
tional and maritime law, yet as Congress had not gone so far 
as to declare the sale void and require it to be so treated in 
our courts, the Supreme Court felt bound, on principles of 
maritime law, to treat it as of binding force and to recognize 
the validity of the sale. Upon this branch of the subject the 
learned judge, in the same case, gives the opinion of the court 
in the following terms: "The sale was made on the applica- 
tion of the captor, and the possession of the vendee is a con- 
tinuance of his possession. The capture is made by and for 
the government, and the condemnation relates back to the cap- 
ture and afBrms its legality." Then again in the same case 
the court remark that, " If an erroneous judgment binds the 
property on which it acts, it will not bind that property less 
because its error is apparent. Of that error advantage can bo 
taken only in a court which is capable of correcting it."' 

§ 501. In maritime cases, in the United States court, it 
matters not to the contrary that the sale be made on a species 
of execution and by the ordinary ministerial officer, the sale is 
nevertheless a judicial sale. The writ is but a statutory method 
of executing the decree or judgment of condemnation and 
order of sale;^ nnlike the ordinary execution it points out tlic 

» Williams v. Armi-oyd, 7 Cranch, 423, 433, 434. 

- Conk. Dig. 1st Ed. 388 ; Act of Congress, Marcli 2, 1799, Sec. 90. In 
England the sale is by a commissioner of the court. Abbott on Shipping, 
103 In the United States courts by the marshal. lb. 1G3. Griffith v 
Eowlcr, 18 Vt. 390, 394, 
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property to bo sold. No levy is necessary and the proceeds of 
sale are to be returned into court to be disposed of as that 
tribunal may direct/ The officer is tlio mere agent of tlie 
court to carry its order and authority into effect. ^ 

II. At Laav. 

§ 502. And so proceedings in the state courts for the 
enforcement of liens and pledges against boats and vessels, 
and other personal property, not maritime in their nature, are 
within the ordinary equity powers of chancery courts, whether 
such liens rest upon express contract or arise by implication 
of law. To that end such courts, on application by bill or 
petition, if equity shall require it, will decree a sale of the 
property to satisfy the debt, and will cause such decree to bo 
carried into effect by the appointment of a commissioner or 
master to conduct the sale, and he is to produce in court the 
fund arising therefrom, subject to the final order of the court." 

§ 503. Such proceeding being i7i rem, the jurisdiction 
(unless so enlarged by statute) does not extend to the maldng 
of any personal order or decree against the owner of the prop- 
erty in case the fund arising from the sale be insufficient to 
satisfy the demand.* 

§ 504. Some of these cases are kindred in their nature to 
admiralty cases, as for instance proceedings in rem against 
water crafts, under state laws, to enforce liens or else to obtain 
and enforce liens against such crafts for material and supplies 
furnished in home ports, which do not come Vv'ithin the admi- 
ralty jurisdiction of tlie United States. 

1 The Phebe, Ware C. C. 354; Andrews v. Wall, 3 How. 568, 573; Act of 
Congress, March 2, 1790, Sec. 90; Conklin Digest, 1st Ed. 388; The Siren, 7 
Wall. 152. 

= Hiirst V. Stull, 4 Md. Ch. Dec. 391, 393 ; Inglehart v. Armgs., 1 Bland. 
527 ; Mason v. Osgood, 04 N. C. 467, 468 ; Bozza v. Rowe, 30 111. 198 ; Armor 
e. Cochran, 6G Penn. St. 308; Coffee v. Coffee, 16 111. 145; Moore v. Shultz, 
13 Penn. St. 102 ; Sowards «. Prltchett, 37 111. 517. 

= Black V. Brennan, 5 Dana (K). 311, 313 ; 2 Story Eq. Jur. See. 1033 ; 4 
Kent Com. 139; Ambler ». Warwick, 1 Leigh. 495, 205, 207, 2 Hilliard on 
Sfortgages, Appendix No. 1, Sec. 38. 

« BUick 11. Brennan, 5 Dana (Ky.) 311, 312. 
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§ 505. Hie eiFeet of such proceedings and sale thereof varies 
in the several states under the impress of local la^w. But tlierc 
are certain princi])les that run alike through the whole. The 
vessel must be within the territorial jurisdiction of the court 
or jurisdiction cannot be obtained ; and being so within such 
jurisdiction, then jurisdiction over the thing actually attaches 
by corporal seizure thereof under the process of the court, and 
continues only during such corporal restraint and possession, 
unless released under some provision of law, as on forthcoming 
bond or other similar provisions. ^ 

§ 606. In such proceedings in rem under state laws, it 
matters not whether the proceedings purport in form, to be at 
law or in chancery, or in neither one or the other exclusively, 
as in some modern creations of pleadings. In either case the 
order of condemnation and sale is made and is executed in tlie 
exercise of more or less equity power, and the sale being made 
by express adjudication of the court pointing out the property 
to be sold is judicial in its character. The property is already 
in custody of the court by the original seizure, and judgment 
of condemnation, and sale. No new levy is necessary; and 
whether the sale be conducted by the sheriff or by a master, 
the result is the same. It is the carrying out the order of the 
court, and not the exercise of any separate authority irrespect- 
ive of such order and ministerial in character. 

§ 507. A ])ona fide purchaser of personal property, at a sale 
purely judicial, as one made on a seizure, condemnation and 
order of sale of a water craft in proceedings in rem, under the 
statute for enforcing claims agains boats, takes the title to the 
property in Ohio, free from all ordinary liabilities. The seiz- 
ure on process creates a lien, and the proceedings perfected by 
condemnation and sale cuts off all existing claims or mere 
liabilities which are not in themselves liens entitled to priority. - 
The case last cited was a proceeding under the Ohio statute, 
which gives the creditor the right to proceed against the owner 
or master of a water craft, " or the craft itself," and provides 
for its seizure and detention, and for its subsequent sale on 

' Bradstreet v. Ins. Co. 3 Sumner C. 0. 60C. 
' Jones V. Steam Boat Commerce, 14 Ohio, 408. 



AT LAW. 



185 



executioa to satisfy the judgment of the court. The Supremo 
Court of Ohio say: "From the time of this seizure a lien is 
created, the property is bound and may be sold on execution." 
The court remark that this construction of the act aids " the vigi- 
lant creditor, by allowing to him the same advantage that one 
secures to himself, by making a levy on personal property." 
And that " the lien first attaching by virtue of the seizure will 
be first satisfied, and so on in the order of priority," if the 
proceeds of sale are more than the amount of the first lien and 
costs. " The first judicial sale (say the court) then^ must pass 
the entire interest and vest in the purchaser a perfect title." i; 

§ 508. In the case of Phegley v. Tatvmi,'^ cited from Mis- 
souri, the Supreme Court of that state recognizing the rule in 
Admiralty courts of exclusive -jurisdiction of maratime liens, 
and that all the world are bound by their action in rem upon 
such subjects, denies that there is any analogy between such 
and suits prosecuted in the state courts of that state to enforce 
liens against boats and vessels under the local statute. The 
court say, of sales in the regular court of Admiralty: "Such 
sales are not made for the benefit of every paxticular creditor, 
but for the benefit of all persons interested." * * * " The 
proceeding is entirely in rem and all the world are bouind by 
it." Whereas, the benefits of the Missouri statute " are con- 
fined to persons in Missouri, or making contracts in Missouri;" 
and the " effect of a sale under the Missouri law," is to " divest 
only the liens existing unaer that law." Therefore, that as 
sales in Missouri do not affect the liens of strangers resident 
in Illinois or other states, but as against such persons operate 
only as would private sales, so, on the other hand, like sales 
under the statutes of other states are not maintainable in Mis- 
souri, as against liens existing under the statute of Missouri. 
Such too is virtually the ruling in Iowa, in reference to liens 
arising under the laws of Missouri. 

§ 509. Under the Ohio statute the claim against the water 
craft is not per se a lien, nor does the statute make it a lien ; 

' Jones 11. Steam Boat Commerce, 14 Ohio, 411, 112. 
' Pliegley v. Tatum, 33 Mo. 461, 466, 467 ; Hight «. Steam Boat Henrietta, 
4 Iowa, 437, 475. 
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but morclj provides a way by "wbicli a lien may be obtained. 
Tliat is by seizure on process in accordance with the provisions 
of the statute. 

§ 510. "Wliether such seizure and sale will cut off prior liens 
already existing, is not expressly determined in the case above 
referred to ; but the court declare such sale to be unlike a pri- 
vate sale, wherein the purchaser takes only the interest of the 
vendor and holds the property as the vendor held it in all pur- 
chases where the purchaser had notice of a claim against the 
same at the time of his private purchase. The claim follows 
the boat in whomsoever hands the vessel goes, whether by pri- 
vate sale or hire and is capable to be matured by judicial 
proceedings into a lion against it. But claims that are not so 
matured are cut off by a seizure and judicial sale, just as a prior 
attachment over-reaches a subsequent one. In the language 
of the court: "The judicial sale is the act of the law."i 

§ 511. This equitable jurisdiction extends only to the enforce- 
ment of the lien, 2 and does not authorize any order or decree 
against the person. 

§ 512. In cases of bailment where the lien is for benefits 
bestowed or labor performed on the property, the expenses of 
subsequent keeping attach to the liability and become a part 
of the lien, whenever the party has a right to retain possession 
as security for his demand. lie has " a lien upon the property 
itself for the re-imbursement of his reasonable expenditures 
in keeping and providing for it, though he keep it merely for 
his own security." 3 In the enforcement of the lien judicially 
by decree and sale, these .additional expenditures will be in- 
cluded and satisfied as if part of the original liability, so far as 
they are reasonable, necessary and just. Or when the prop- 
erty is expensive to keep or is perishable, it may be sold under 
interlocutory order and the funds be held to answer the final 
decree.* 

' Jones V. Steam Boat Commerce, 14 Ohio, 40S, 413; Waverloyti. Clements 
14 Ohio, 28, 37. 

' Black fl. Brennan, 5 Dana (Ivy.) 311, 312; Long Dock Co. v. Mallory, 1 
Beasley, 94, 90. 

= Black V. Brennan, 5 Dana (Ky.) 311, 313. 

< Black D. Brennan, 5 Dana (Ky.) 313; LongDock Co.«.Mallory, 1 Beas.94 



CnAPTEE XIV. 

JUDICIAL SALES OF CORPORATE PRANCniSES, PROPERTY 
AND STOCKS. 

§ 513. Though the corporate right to operate a rail road 
and receive the earnings and tolls, may result from a judicial 
sale and purchase under a decree of foreclosui-e and sale on a 
mortgage, yet, by such decree, foreclosure and sale, the cor- 
porate existence and franchise of such company will not pass 
to the purchaser. That is, " The capacity to have perpetual 
succession under a special name, and in an artificial form, to 
take and grant property, contract obligations, and sue and be 
sued by its corporate name, as an individual," are "franchises 
belonging to the individual stockholders," and will not pass to 
such purchaser; that although the company "maybe divested 
of its property, together with the franchise of operating and 
making profit from the use of its road, its corporate existence 
survives the wreck and endures until the states sees fit to 
terminate it by a proper proceeding."^ 

§ 514. In the case of Canal Co. v. Bonliam,^ the court hold 
as follows in reference to forced sales of such interests. See- 
GEANT, Justice: "The spirit of the decision in Amant v. Alex- 
andria and Pittsburgh Transportation Company, seems to be 
that privileges granted to corporations to construct turnpike 
]'oads, canals, etc., are conferred with a view to public use and 
accommodation, and that they cannot voluntarily deprive them- 
selves of the lands and real estate, and franchises which are 
necessary for that purpose; nor can they be taken from them 
by execution, and sold by a creditor, because, to pei'mit it, would 

1 Atkinson •». The M. and C- R. R. Co. 15 Ohio, 31, 36 ; Coe v. Columbus, 
Piqua and Ind. R. R. Co. 10 Ohio St. 373; Canal Co. «. Bonham, 9 W. & S. 
27 ; Amant v. New Alexandria and Pitts. Transportation Co. 13 S. & R. 210. 

2 Canal Co. is. Bonham, 9 Watts & Sergt. 37, 28. 
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tend to defeat tlio whole object of tlie charter by taking tlic 
improvements out of the hands of the coi'poration and destroy- 
ing their use and benefit." * * * * " Tlie remedy for 
creditors, in such case," say the court, is by sequestration, as 
was suggested by Chief Justice Tilghman, and has since been 
provided for by statute. 

§ 515. And whiere, as in Ohio, it is by the constitution pro- 
vided that "the general assembly shall pass no special act 
conferring corporate powers," it is holden that a special act of 
assembly declaring that such mortgage sale shall carry the 
corporate franchise to the purchaser, is unconstitutional and 
void ; and that though the right to operate the road and receive 
the proceeds thereof would pass thereby, the sale being regular 
in other respects; that yet, the corporate capacity and existence 
still remained in the stockholders, and that the attempt by 
such act of assembly to confer the corporate capacity of the 
debtor corporation on the purchasers at such judicial sale was 
tantamount to an attempt to create a corporation by special 
enactment, and was then inoperative and void. That what 
the general assembly cannot do directly, it cannot do indirectly. 
The court say, aside from this act of assembly: " It is certain 
that the mortgagees, as such, were invested with no corporate 
capacity, and it is equally certain that a mere purchase at the 
sale would have invested them with none." So that, without 
the enactment it could not pass, and that it would not pass by 
the enactment which in itself was unconstitutional and void.i 

§ 516. But in Pennsylvania, under somewhat similar condi- 
tions, the ruling is the contrary. There, the act of assembly, 
after conferring power to mortgage the property and franchise, 
declared that, " In the event of a sale being made of the estate, 
right, and franchises of said company, under or by virtue of 
the provisions of any mortgage created under this or any other 
act, the purchaser or purchasers, their associates and assigns, 
shall thereupon become a body politic or corporate under the 
name of the Westchester Direct Eailroad Company, and, as 
such, be entitled to succeed to all the estate, right, and privi- 

Atkinson v. M. C. R. R. Co. 15 Ohio St. 31, 36, 38. 
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leges of said company." The court held that a mortgage so 
made midei* said act, carried with it the right to have the 
mortgaged property and franchise sold on nonpayment of the 
debt according to the terms of the obligation. i 

§ 617. "Where, through the fraudulent acts and procure- 
ment of the directors of a railroad company, its franchises, 
road, and rolling stock were sold at judicial sale, under a mort- 
gage decree for a nominal sum compared with their real value, 
and thereby the just claims of other creditors were to be cut 
oif and their interests sacrificed, it was held by the Supreme 
Court of the United States that the purchasers at the mortgage 
sale, who had in the meantime despoiled the road by taking 
up and selling the material at great profit, should be " held 
liable as trustees" to the injured creditors, "for the full value 
of the property purchased " at the mortgage sale, after deduct- 
ing therefrom the amount of tlie judgment at the day of sale 
paid by them and under which they bought.'' 

§ 518. A judicial sale under a mortgage decree of foreclosure 
of a railroad and its franchises will not carry title to the mere 
easement or right of way of the road at places Avhere the 
damages for the same, though assessed, have not been paid, 
although the mortgage deed be of subsequent date to the 
taking and occupancy of the easement. Until paid for, the 
right to the easement does not vest in the company, and conse- 
quently there could be no title in the company to the easement 
at the date of the mortgage to which the mortgage lien could 
attach as against the original land owner, or as against his 
prior right to enforce compensation for his damages for right 
of way. 3 

§ 519. Although as a general principle in Pcnnsjdvania, the 
courts will not assume chancery jurisdiction to decree a mort- 
gage foreclosure, or a foreclosure and sale on a mortgage,* yet 
they will do so in cases of insolvency, bankruptcy, or death of 

' Menclenball v. The "Westchester and Phila. R. E. 3G -Pcnn. St. 145 and 
147, n. 

2 Drury v. Cross, 7 Wall. 299. 

' "Western Penn. R. R. v. Johnson, 59 Penn. St, 290. 

' Bradley v. The Chester Valley K. E. 30 Penn St. 141, -155; Amherst v. 
The Montour Iron Co. Go Penn. St. 80. 
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the mortgagor,! and will also "take jurisdiction of a trust 
created in. a mortgage, and will compel trustees to execute 
whatever powers have been vested in them for the benefit of 
creditors, even to the sale of the mortgage premises on a proper 
case made." 

§ 520. But that default to pay the interest, merely, on its 
unmatured mortgage bonds, by a railroad company, does not 
authorize a decree compelling the trustees in the mortgage to 
exercise their powers of sale and sell the road and franchises 
of the company, when their power to sell is in the mortgage 
based upon the maturity of and default to pay the bonds. ^ 

§ 521. In the case oiMendenhall v. Westchester and Phila- 
delphia li. li.,^ the court say: "We have already indicated 
the general rule di-awn from the civil law, that nothing can be 
conveyed in mortgage except things which may be sold. Tliis 
is the reason why a railroad corporation, holding its franchise 
for public use, although its tolls are for the private benefit of 
the stockholders, can neither sell nor mortgage its franchises." 
(That is apart from statutory authority so to do.) " But when 
the legislature authorized it to execute a mortgage " to secure 
a debt, such mortgage " carries with it a right to have the 
mortgaged property and franchise sold on non-payment of the 
debt, according to the terms of the obligation." And more 
especially, "where, as in the case before us, the road is 
unfinished, and there are no tolls or other means of collecting 
the debts by sequestration." 

§ 522. Under the statute in AVisconsiu, a railroad company 
becomes the owner in fee of the real estate taken for right of 
way, or on which to construct its road; and by the laws of that 
state the rolling stock of such company is a fixture to such 
realty, and is a part thereof. 

§ 523. Judgments at law are by law, in tliat state, liens upon 
the real estate of judgment debtors. Hence it follows that a 
judgment in that state against, a railroad company is a lien 

' Monclonliall v. "Westcbcstor aiitl PUila. R. R. 30 Pciin. St. 145, n. 
= Bradley v. Tho Clicstcr Valley R. R. 30 Pcnn. St. 141, 155 
2 Ibid. 
* 36 Pcnn. St. 145, n. 
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upon sucli real estate and fixtures of the company, and that a 
sale thereof under a decree in chancery, to satisfy such judg- 
ment and conveyance made in pursuance thereof, (the sale 
being confirmed by the court,) carries to the purchaser title to 
the whole interest of the company, as fully as it existed at the 
time of the rendition of such judgment. ^ 

§ 524. A mortgage sale of the rail road was set aside at 
the suit of judgment creditors, as fraudulent and void, where 
tiie foreclosure was nominally for an amount greatly in excess 
of the real indebtedness, the notice of sale was of a similar 
character. The mortgagee acting as auctioneer, and as sucli 
bid in the property for certain of the bond holders and directors 
who had made the mortgage. 

The Supreme Court of the United States, JSTelson justice, 
hold the following language in reference to the transaction: 

"It needs no authorities to show that such a sale cannot be 
upheld without sanctioning the grossest fraxid and injustice to 
the mortgagor and its creditors." " The deceptive notice was 
calculated to destroy all competition among the bidders, and 
indeed, to exclude from the purchase every one except those 
engaged in the perpetration of the fraud. The sale therefore 
must be set aside and the Milwaukee and Minnesota Company 
be perpetually enjoined from setting up any right or title under 
it, the mortgage to remain as security for the bonds in the 
hands of liona fide holders for value, and that the judgment 
creditors the complainants be at liberty to enforce their judg- 
ments against the defendants tlierein, subject to all prior liens 
or incumbrances." 2 • 

§ 525. The enforcement of judgments at law against private 
corporations, and the carrying out the rights of execution pur- 
chases on sales of the right to take tolls, where such sales are 
allowed by statute on execution against sueli corporations, arc 
fit subjects of equity jurisdiction. 

§ 526. Such jurisdiction results from the incompetency of 
courts of law to afford sufficient or certain relief. The nature 

' James c. Railroad Co. Wall. 750. 
» James v. Railroad Co. Wall. 753, 755. 
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of the interest to be readied, is sucli, from their intaiigibihty 
as to preclude the ordinary remedy of corporeal possession 
which results from execution sales of goods and chattels and 
of real estate. On such sales of goods and chattels, possession 
of the property is delivered to the purchaser by the officer sell- 
ing; and on sales of the realty, the purchaser has his action at 
law for possession of the property. But on execution sale (if 
such sales be permissable) of a franchise, a mere easement, or 
the right to take tolls, no such possibility follows; and a court 
of law is incompetent to put the purchaser into possession of 
the fruits of his purchase, i 

§ 527. In Covington Draw Bridge Co. v. /Shepherd,^ the 
Supreme Court of the United States, Cateoit Justice, say of 
the power of the court of law to meet out a suitable remedy 
in such cases, that, " One thing however is plainly manifest, 
that the remedy at law of these execution creditors is exceed- 
ingly embarrassed, and we do not see how they can obtain 
satisfaction of their judgments from this corporation (owning 
no property but this bridge) unless equity can afford relief." 

§ 528. In the case of The Macon c& Western Hail Road 
Co. V. Parker, the Supreme Court of Georgia hold the follow- 
ing language in reference to the same subject: "The whole 
history of equity jurisprudence does not not present a case 
which made the interposition of its powers not only highly 
expedient, but so indispensably necessary in adjusting the rights 
of creditors to an insolvent estate, as this did."^ 

§ 529. In such cases, when there is not tangible property 
subject to levy and sale belonging to the company, a com-t 
of equity will give relief by appointing a receiver to take 
charge of and manage the corparate property; receive the tolls 
and income of the corporation from whatever source they m.ay 
emanate, and account for the same to the court to the end that 
they be applied to the extinguishment of the judgments and 

' Covington Draw Bridge Co. ■d. Shcpliercl, 21 How. 113; Macon & Wes. 
tern K. R. v. Parlcer, 9 Geo. 378. 

= 21 IIow. 134. 

= Macon & Western K. II. v. Parlccr, 9 Geo. 390, 394 ; Covington Draw 
Bridge Co. e. Slicplierd, 21 IIow. 125. 
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execntions existing against the company, according to their 
respective rights; fii'st defraying the costs, charges and expenses 
of the operation and proceedings out of the same.* In the 
case of The Covington Draw Bridge Co. v. S/iepherd, there 
were two judgment creditors holding judgments in the circuit 
court of the United States, for the District of Alabama. The 
one sold and bought in on execution the right 6f the coi-pora- 
tion to the tolls of the road ; but finding his purchase ineffectual 
as to any more than a nominal satisfaction of the writ, and 
leaving him no means of obtaining actual payment, he joined 
with the other judgment creditor in a bill in chancery for the 
appointment of a receiver to talve charge of the franchise and 
corporate property and operate it in satisfaction of their de- 
mands. A decree was accordingly entered granting the relief 
prayed for; from this decree the case went to the United States 
Supreme Court, which affirmed the decree of the court below. ^ 
§ 530. The corporation and franchise to take toll were 
created by act of the legislature of Indiana. By the law of 
said state it is enacted that, " the property, rights, credits, and 
effects of the defendants are subject to execution." ^ Eut not 
the lands until the rents and profits for a term of years are 
first offered. Under this state of the law " the tolls, under the 
idea that they were rents and profits of the bridge (say the 
court) were sold for one year according to the forms of the 
law. The tolls of the bridge being a franchise and sole right 
in the corporation, and the bridge a mere easement, the corpor- 
ation not owning the fee in the laud at either bank of the 
river or under the water, it is difficult to say how an execution 
could attach to either the franchise or the structure of the 
bridge as real or personal property. This is a question that 
this court may well leave to the tribunals of Indiana to decide, 
on their own laws should it become necessary." The Supreme 
Court, after reviewing the whole subject, then add in conclu- 
sion, that " all that we are called on to decide in this case is, 

' Covington Draw Bridge Co. ■». Slicplionl, 21 How. 113. 
= Ibid, 135. 

' 3 Revised Stats. 1853. 
13 
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that the court helow had power to cause possession to be taken 
of tlie bridge, to appoint a receiver to collect tolls and pay them 
in to court, to the end of discharging the judgments at law, 
and our opinion is, that the power to do so exists, and that it 
was properly exercised. i 

' Covington Draw I3riag;c Co. v. Slicplicrd, 31 IIo-sv. 124, 125. 
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CHAP TEE XV 

^YIIAT INTEREST IN LANDS MAY BE SOLD, AND IN WHAT 

ORDER. 

I. IIOTV Liable to Sale. 

II. DowEU Lakds. 

III. UKDrvTDED Interests. 

IV. Equitable Interests. 
V. The Homestead. 

VI. In "What Order Sale is to ee Made. 

I. IIow Liable to Sale. 

§ 531. Lands were never liable to execution sales at com- 
mon law. The remedy of the creditor was against the rents 
and profits. Eirst by the wi-it of levari facias, and subse- 
quently by writ of elegit. .The latter was given by statute of 
^Westminster, 2-13 Elizabeth, i 

§ 632. IsText came the statute of George II., subjecting 
lands to execution sale in the American colonies and others. 
In Bergin v. McFarland,^ the co^irt holds the following lan- 
guage in reference to this statute, Bell, Justice: "By an early 
British statute, lands in the colonies were subjected cqxially 
with personal estate of the debtor to the payment of debts. 
Stat. 5, George II.; Prov. Stat, of K IL, 1771, p. 233. And 
by very early statutes both of Massachusetts and of this pro- 

' Gantley's Lessee ■». Ewing, 3 How. 714; McConnell «. Brown, 5 Mon. 
480 ; Envin i. Dnndas, 4 llow. 58, 77 ; Bergin is. McFarland, 6 Foster (N. II.) 
53G; 3 Bao. Abt. C. 64; 4 Kent, Com. 439. 

' 6 Foster (N. II.) 53G. 
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vincc, po'wer was conferred upon executors and administrators 
to sell the real estate for payment of debts, in case the proper 
courts, upon application, should deem the same necessary or 
proper." 

There were like statutes in Pennsylvania of early date. 
Hence the origin of selling lands for debt in the American 
colonies and states, a practice continued in most of the states 
at the present time varied only in manner and effect by local 
regulations. In some, however, the writ of elegit, and in 
others the remedy by extent, are resorted to. "With these latter 
remedies wo have nothing in this work to do. 

§ 533. In some of the states the lands are not only liable 
to execution sale, if there be not personal property found, but 
the debtor at his option may require their sale on execution in 
lieu of the personalty. i 

§ 534. In others, if there be not personal property found, 
then the land is levied on, and the rents and profits arc 
appraised for a certain term fixed by statute, and for such term 
are offered for sale upon the writ. If they do not command 
the amount of the debt, then sale is made of the land itself - 

§ 535. But the various and diversified statutory regulations 
in the several states are too numerous to come within the 
scope of our title and purpose, and will, therefore, not be fol- 
lowed out. 

§ 53G. The more prevalent rule now is, that in those states 
where execution sales are made of the realty, every legal inter- 
est of the debtor not exempt by statute is subject to levy and 
sale, including those that are contingent, in reversion and in 
remainder. 3 Also rent charges,* and leases. ^ And in some 

' Tuttle V. Wilson, 24 111. 559 ; Pitts v. McGie, 24 111. GIO ; Cavendcr u. 
Smith, 1 Iowa, 30G. 

^ Gautlcy's Lessee v. Ewing, 3 How. 707. 

" Humphreys v. Humphreys, 1 Yeates, 437 ; Wiley v. Bridgman, 1 Head, 
(I'enn.) C8 ; Smith v. Ingles, 3 Oregon, 43, 45. 

■* Hurst V. Lithgrow, 2 Yeates, 25. 

^ Bisby i>. Hall, 3 Ham. 449; Shelton v. Codman, 3 Cush. 318. 



EXECUTION SALES OF EEAL PEOPEEXy. 197 

of the states, mere equities.i j>^^t the interest must be in tlie 
land itself and not a mere permit to occnj^y.^ 

§ 537. In Iowa, under the statute, pre-emption rights ai'c 
Iiolden to be subject to execution sales. ^ And in several of 
the states an " entry or survey " of lands is such an " inchoate 
and incomplete legal title," as is subject to execution sale.* 

§ 538. Likewise are eqnity of redemption;^ but not the 
statutory right to redeem from execution sale.' But an inter- 
est arisinj' under a resultins; trust is liable to execution sale.' 
Tlie purchaser at execution sale has no such interest before 
expiration of the time allowed for redemption as may be levied 
and sold.8 

§ 539. The law is well settled in Louisiana that an execution 
creditor who would avoid a fraudulent sale of lands made by 
his debtor, or by a proceedings in probate, must first bring his 
bill and set aside the sale for the fraud, before he can levy and 
sell the lands on his execution. 

§ 540. The Supreme Court of the United States in disposing 
of this subject, say: "The judgment creditor is not pennitted 
to treat a conveyance from the defendant in the judgment, 
made by authentic act, or in pursuance of a judicial sale of 
the succession by a probate judge, as null and void, and to 
seize and sell the property which had tluis passed to the 
vendee. The law requires that he shall bring an action to set 
the alienation aside, and succeed in the same before he can 
Ic-^-y his execution. And so firmly settled and fixed is this 

'Foot », Cobiii, 3 Johns. 21C; Kizeru. Sa-n-j'cr, 4 Kau. 503; Jackson v. 
Bateman, 3 Wend. 570; Evans «. Wilder, 5 Mo. 313. 

^ West Pcnn. R. E. Co. •». Johnson, 59 Penn. St. 294; Morrow r. Bronizcr, 
Rawle, 188; Thomas v. Simpson, 3 Barr. GO. 

2 Levy V. Thomjison, 4 How. 17. 

■* Landers v. Brant, 10 Ho-w. 348; Land v. Hopkins, 7 Ala. 115; Thomas 
V. Marshall, Hardin, 19. 

' Waters v. Stewart, 1 Caines Cas. 47 ; Watkins v. Gregory, G Blackf. 113 ; 
Hunter v. Hunter, Walker, 194; Phelps v. Butler, 3 Ham. 224; Porter v. 
.Millet, 9 Mass. 101; Taylor ». Cornelius, CO Penn. St. 187, 195. 

« Watson V. Reissig, 24 111. 281 ; Merry v. Bostwick, 13 111. 398. 

' Foot V. Colvin, 3 Johns. 316 ; Jackson v. Bateman, 2 Wend. 270 ; Evans 
c. Wilder, 5 Mo. 313, 321. 

« Den V. Steelman, 5 llalst. 193; Kidder r. Orcult, 40 :jrainc, .589. 
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principle in tlic jurisprudence of Louisiana, as a rule of prop- 
erty and as administered in the courts of tliat state, tliat even 
if the sale and conveyance by authentic act or in pursuance 
of a judicial sale are confessedly fraudulent and void, still no 
title passes to tlic purchaser under the judgment and execu- 
tion." That " in effect the sale, if permitted to take place, is 
null and void, and passes no title." The United States Supremo 
Court recognize tliis principle as running through all the boohs 
of that state. 1 

§ 541. A claim of land not based upon either right or pos- 
session is not an interest in the realty, or subject to execution 
sale. 2 

§ 542. Lands held in trust by an executor to pay a testa- 
tor's debts are equitable assets and are not liable to execution 
sale in proceedings against the heirs or against the executors.' 
The trust must be executed; the proper tribunal "will enforce 
its execution if need be, and will see to the faithful application 
of the proceeds. 

§ 543. Lands held by purchaser of the United States before 
the issuance of the patent, are subject to execution sale, as also 
to judgment liens.* 

§ 544. "When the patent issues, the title under the sheriff's 
sale relates back to the date of the entry, and so does the gov- 
ernment patent, and title vests in the execution purchaser by 
such i-elation.5 

§ 545. "There is no rule better founded in law, or reason, 
or convenience," (says the learned author of Cruise on Real 

' Ford V. Douglass, 5 How. 143. Sc;c also Henry «. Hyde, 5 Martin 
(N. S.) 633; Yocom «. Bullitt, 6 Martin, 334; Peetc. Morgan, Martin, 137; 
Childress v. Allen, 3 La. 477; Bennett v. Duvcrgis, 5 La. 124; Samory ». 
Hebrard, 17 La. 558. 

' Hagaman c. Jackson, 1 "Wend. 502; jMajor ii. Deer, 4 J. J. Marshall, 
585. 

3 Helm V. Dailcy, 3 Dana, 185. 

' Huntingdon ®. Grantland, 33 Miss. 453 ; Landes v. Brant, 10 Ho-w. 348, 
374; Levi b. Thompson, Morris (lo-sva) 235; Cavender v. Smith, 5 Iowa, 
157; Rogers i). Brent, 5 Gilm. 573; Jackson v. "Williams, 10 Ohio, CO. 

' Landes ». Brant, 10 How. 348, 372, 373, 374; Cavender «;. Smith, 5 Iowa, 
157. 
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rropcrty.) " than tins; that all the several parts and ceremonies 
necessary to complete a conveyance shall he taken together as 
one act and operate from the substantial part by relation." ^ 

II. DowEii Lands. 

§ 546. The right of dower may not be sold on execution 
before assignment or possession thereof." 

§ 647. But dower lands held by actual possession of the 
tenant in dower may be levied and sold, and the jDossessory 
right will pass, and so will the growing crops, by the sale, if 
there be no redemption allowed by law.''' 

§ 548. And so the possessory interest of a Imsband in dower 
lands alread}^ assigned to his wife as the widow of a former 
husband.'' 

III. ITndi^'ided Ix'1-erest. 

§ 549. JS^either the interest of husband or wife, where they 
are tenants of the entirety in lands, can be sold on execution 
so as to pass away title that may bo enforced during their joint 
lives, or against the survivor after the death of one of them. 
During their lifetime husband and wife are tenants of the 
entirety of lands conveyed to the two jointly and each arc 
seized of the whole. On the death of either the entirety 
remains in the survivor and such survivor becomes the sole 
owner of the whole estate in the land. ^ So no separate pro- 
ceeding against one of them, during their joint lives, will by 
sale affect the title to the property as against the other one as 
survivor, or as against the two during their joint lives. ^ ISTeithcr 
party to such tenancy can sell or convey their interest, for it is 
incapable of being separated. The Imsband and wife being 

' 5 Cruise, Real Prop. 510, Qll. 

" Nason v. Allen, 5 Greenl. 479; Goocli v. Atkins, 14 Mass. 378; Graliivm 
V. Moore, 5 Har. (Del.) 318; Pennington v. Yell, Eng. 312. 

" Pitts v. Hendrix, 6 Geo. 452. 

" McConilic V. Sawyer, 13 N. H. 309. 

■■ 3 Bl. Com. 182; 4 Kent, Com. 8G2. 

'French v. Meliau, 56 Pcnn. St. 280 ; McCurdy t. Canninp-, 04 Penn. 
St. 39. 



200 JUDICIAL AND EXECUTION SALES. 

one,! tliereforo each arc seized of the whole; aud what one 
cannot himself sell cannot bo sold on execution against him.^ 
§ 550. How far this species of tenancy has been affected by 
statutory enactnient of any of the states, it is not our purpose 
here to enquire. 

TV. Equitable Ikteeest. 

§ 551. A title merely equitable, without possession, may 
not be sold, ordinarily, on execution. If subject thereto it is 
by statutory enactment.^ 

§552. But "possession of land, (in the language of Swan, 
Justice,) is an estate therein which may ripen into a right of 
possession and property," and "if a judgment debtor is in 
possession of land, it maybe levied upon and sold."* 

' 3 Bl. Com. 183; 4 Kent, 363. 

2 French v. Mehau, 50 Penn. St. 3SC ; Gentry v. Wagstafl", 3 Dov. 370. la 
French 13. Mehan, the court hold that " it is well settled that if an estate in 
land be given to the husband and wife, or a joint purchase be made by 
them during coveture, they are not properly joint tenants or tenants in 
common, for they are but one person in law and cannot take by moieties 
They are both seized of the entirety, and though the husband may have 
tlie absolute control of the estate during his life, and may convey or mort- 
gage it during that period, neither can alienate any portion thereof with- 
out the consent of the other, and the survivor takes tlie whole. Johnson 
V. Hart, ^Y. & S. 310 ; Eobb v. Beaver, 8 id. Ill ; Fairchild v. Chastelleus, 
IDarr, 170; Clark v. Thompson, 3 Jones, 374; Stuckey 0. Keefe's Exrs. 3 
Casey, 397; Martin v. Jackson, 3 id. 504; Bates v. Seeley, 10 Wright, 348. 
"If the wife survives the husband she takes the estate discharged of his 
debts, for the reason that she does not take it under or through him, but 
by virtue of the paramount grant in the original conveyance. And though 
the husband's interest may be sold under execution during coveture, 
(Stoebler v. Kncrr, 5 Watt. 181,) yet if his creditors levy upon the estate in 
Ids lifetime, and sell it as his property, the wife may recover it on his 
death in an action of ejectment. Brownson v. Hull, 16 Vt. 809." We may 
add here that if a sale as against the husband, on execution against him 
can affect the possession during the joint lives of the husband and wife, 
it can only be so, upon the principle that during that time her possession 
is merged in his. French d. Mehan, 50 Penn. St. 288, 339. 

3 Haynes v. Baker, 5 Ohio St. 253; Thomas s. Marshall, Hardin (Ky.) 20; 
Tyree 11. Williams, 3 Bibb. 306; Allen v. Saunders, 3 Bibb. 94; Januarys. 
Bradford, 4 Bibb. 500. 

' Haynes v. Baker, 5 Ohio St. 253 ; Jackson v. Williams, 10 Ohio, GO. 
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§ 553. In Indiana, by statute, lands fraudulently conveyed 
away by a judgment debtor are subject to execution sale, with- 
out first being uncovered in equity from tbe fraud. 

§ 554. And so lands lioldcn in trust for anotlier may be 
levied and sold for the debt of the person for whose benefit 
they arc held. ^ 

§ 555. In Iowa, by statute, equitable interests in tlio realty 
are liable to execution sale, and judgments are liens thereon. ^ 
In the case hero cited the court say: "The question involves 
no principle not heretofore settled by this court. First — It 
has-been held that the interest of the judgment debtor in real 
estate is vendible upon execution, and the judgment itself 
operates as a lien thereon. Harrison v. Kramer et al., 3 Iowa, 
543; Blain v. Stewart, 2 Iowa, 378." And in Harrison v. 
Kramer ct al., the Snjjreme Court of Iowa hold that " a judg- 
ment is a lien upon the real estate of the defendant, and hj 
real estate is meant all right thereto and interest therein, 
equitable as well as legal. "^ 

Y. The HoincsTEAD. 

§ 55G. Though judgments at law are ordinarily a lien on 
the lands of judgment debtors, yet they are not so as to the 
lands occupied as a homestead ; and if the homestead be aban- 
doned by sale, conveyance, and delivery of possession by the 
debtor whilst a judgment exists against him, the lien thereof 
docs not attach to the premises, but the grantee takes a clean 
title to the same so far as regards the judgment, and an execu- 
tion sale thereof under the judgment is void.* 

' Tevis v. Doe, 3 Ind. 129, 131. 

' Crosby •». Elkader Lodge, 10 Iowa, 399, 405 ; Harrison ■». Kramer, 3 
Iowa, 543 ; Blain «. Stewart, 3 Iowa, 378. 

^ Harrison v. Kramer, 3 Iowa, 543, 561. Tlic title, when perfected hv 
patent, to lands sold on execution when the estate -was but inchoate, 
inures to the benefit of the execution purchaser, and by relation invests 
Iiim with the fee. Cavender v. Smith, 5 Iowa. 157. 

•■ Morris v. Ward, 5 Kan. 239 ; Lamb v. Shays, 14 Iowa, 567 ; Cummins v. 
Long, 16 Iowa, 41 ; Eevalk i). Krsemer, 8 Cal. 6S ; Wiggins v. Cliance, 44 
III. 175; Green ». Marks, 25 III. 231; Fishback d. Lane, 30 III. 437; Bliss z'. 
Clark, 39 111. 590. 
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§ 557. The same doctrine is held in Iowa. Tlie lien being 
the creature of the statute, it can only apply where the statute 
applies it. The law giving the lien and the law granting the 
homestead are to be construed together, i A judgment lien 
can only be co-extensive with the right to enforce it.^ 

§ 557. In the case cited from 5th Kansas, the subject is 
discussed by Judge Valestine with equal ability, and the 
same conclusion is arrived at as by the Supreme Court of 

' Lamb i). Shays, 14 Iowa, 567 ; Cummins v. Long, 16 Iowa, 41. 

- Scriba D. Dean, Marsliall, Justice, 1 Brock. 166 ; Bank of U. S. v. Win- 
ston, 3 Brock. 353 ; Slircw -o. Jones, 3 McLean, 78 ; Lamb i). Sliays, 14 Iowa, 
567; Bliss v. Clark. 39 III. 590. Tlie learned court in Iowa, B^vldwiiV, 
Justice, dispose of this subject in the following forcible language: "The 
section in relation to the liens of judgments of the Supreme and District 
Courts, and the one giving to the owner of the homestead the exemption, 
were passed by the Legislature at the same time ; the one giving to the 
judgment creditor a lien on the lands of the defendant, and the other 
denying liim the right to enforce it so far as the homestead is concerned. 
The right of the judgment to seize or to enforce his jiidgment by selling 
tlie lands of the debtor exists only by force of the statute, and is regulated 
altogetlier by its provisions. The lien of a judgment upon lands in tliis 
state being conferred by statute, it can only have such force as is given 
thereby, and it can only attach and become effective in the manner, at the 
time, and upon the conditions and limitations imposed by the statute 
itself A lien without the power to enforce it carries with it no advantage 
to the owner thereof. It cannot he enforced as against the homestead, 
because it is exempt from judicial sale. It is inoperative and cannot bo 
otherwise as long as the homestead is used as a home. Construing tlie 
two sections together, having been passed at the same time by the Legis- 
lature, we think that it could not have been designed that the lien shoulil 
ever attach upon property that was declared exempt from judicial sale. 
This exemption exists only so long as the homestead is occupied and used 
as a home. The moment it ceases to ho used as such, the lien attaches, 
the same as it attaches against property acquired by the ju.dgment debtor 
after the judgment is rendered, and the priority of liens can be determined 
in the same manner. If, therefore, this lien does not attach so as to he 
effective against the owner, how can it affect the rights of a purchaser of 
the homestead property? The right of exemption continues until the sale 
and delivery of the deed to the vendee, and the lien cannot attach until 
after sale and delivery, nor until after it ceases to be occupied by the 
owner. Prior to this the vendee's rights become absolute." Lamb v. 
Shays, 14 Iowa, 569, 570. 



liXECUTION SAI.es OF EliAL rEOrER'IT. 203 

lowa.^ The same is substantially tlie ruling in Illinois. It 
is tliere liolden that neither judgment nor levy will operate as 
a lien iipon the homestead. That temporary abandonment of 
the same, "witb intent to reoccupy it as homestead, though 
rented out in the interim, Avill not subject it to lien, of judg- 
ment, levy, or to sale. Tliat a gi-antee of the owner holds 
against a prior judgment wliicli woiild have been a lien on the 
land but for the homestead law; and that if sold on execution, 
the sale, on application, will be set aside. - But that Avhether 

'In this case the court lioUl the following principles and language: 
" It is claimed that the judgment lien remains simply dormant during the 
time that the land is occupied as a homestead, and that as soon as it is 
transferred and ceases to be occupied as a homestead, the lien attaches and 
becomes effective. Now suppose the husband, in whom the title is vested, 
dies. The title to the property is immediately, by law, transferred from 
him to his widow and children, and he ceases to occupy the property as a 
liomestead, will the judgment lieu then attach and take the homestead 
away from- the widow and children? And suppose the whole family die, 
except those children born after the judgment was rendered, can those 
children hold the property as a homestead? If they can, then where is 
the certainty of a judgment lien ever attaching to a homestead and becom- 
ing effective ? And as long as the lien is not effective it is practically no 
lion at all. In the case at bar, several days before the land was abandoned 
as a homestead, and, therefore, several days before the judgment lien 
could have any practical existence the land was conveyed to Morris. Then 
when did this lien attach and become effective? Upon the whole we 
decide the questions in this case as follows: 1. A mortgage of the home- 
stead, executed by the husband alone, is void. 3. A judgment rendered 
against the husband alone is not a lien on the homestead. 3. Neither is 
such a mortgage, nor such a judgment any incumbrance on land owned 
by the husband and occupied by himself and family as a homestead. 4. 
Such land may be sold and conveyed by the husband and wife jointly, and 
the purchaser will take the title free and clear from all incumbrances, 
notwithstanding said mortgage and judgment. 5. After said sale and con- 
veyance, and after the land has been abandoned as a homestead, if an 
execution issue on said judgment, and the land be sold under said execu- 
tion, the sale is void. 0. After said sale and conveyance, and abandon, 
ment, if a decree of foreclosure be entered on said mortgage against the 
husband, in a suit in which the wife is not a party, tlie decree is void so 
far as it affects and is no evidence of anything as against her." Morris d. 
Ward, u Kan. 247, 248, 249. 

= Green v. Marks, 25 III. 221; Stevenson ^. Marony, 29 111.534; Fisli- 
back V. Lane, 36 111. 437; Bliss v. Clark, 39 111. 590; Wiggins v. Chance, 54 
111. 175; Cipperly v. Rhodes, 53 111. 34G. In Wiggins v. Chance, 54 111. 175, 
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set aside or not, sucli sale is absolutely void, and not even a 
permanent abandonment of such homestead suljsequent to 
such void sale can render the sale valid which was invalid 
before. "^ 

§ 55S. On an abandonment of the homestead, there being 
several judgments against the owner, the first levy made thereon 
^vill take priority. Tliere being no lien of either judgment 
on the premises while they continue to be a homestead, a 
I'clease of the homestead privilege in favor of the plaintiff in 
execution of a junior judgment and a levy of his execution 

tlic opinion of the court is given fis fonoT\-s: "Tlie CTidencc sliows that 
this land was a part of appellee's homestead when the levy and sale were 
made, and the whole property was worth less than $1,000, and there is no 
pretence that the homestead right was waived or released in the mode 
]n-escribed hy the law. In the case of Green v. Marks, 25 111. 231, it was 
Iicld that the law exempted the homestead of the debtor from levy and 
sale on execution, and they created no lien on the homestead while the 
debtor was in a position to claim the benefits of the land. In the case of 
Stevenson d. Marony, 29 111. 534, it was held that when the homestead is 
sold and the debtor is in a position to claim the benefit of the act, he may 
have the levy and sale set aside. And in the case of Fishback v. Lane, 36 
III. 437, it was held that the grantee of the debtor held the land as against 
a prior judgment, which would have been n lien had it not been for the 
liomestead law, and that case was based upon the prior case of Bliss v. 
dark, but not reported until the 39 111. 590, and npon Green ■». Marks, 
supra. It is manifest, from those cases, that there was no lien created on 
this homestead by issuing the execution, the levj', or the sale, and that 
the sale was void and passed no title to Garrison. He or appellee could 
liavo applied to the court and had the lev}"- and sale set aside, as nothing 
was acquired thereby. It is urged that appellee, subsequently to the sale, 
abandoned the premises b3' removing from them for some months and by 
leasing the place. lie swears ho only left to earn money to pay his debts, 
intending to return and continue it as his home, which he did, and nothing 
is found in the record to rebut this evidence. But even admitting that he 
did not intend to return, how is the case changed? If the levy created 
no lien, and the sale transferred no title, how could appellee's subseqnent 
abandonment render this void sale valid ? How could it impart vigor to 
the sale and conveyance by the sherift, which was unauthorized and con- 
ferred no title? We are at a loss to perceive how appellee's position 
could be thus changed. Failing to perceive that appellant had shown 
any defense, wo must hold the court helow acted correctly in rendering 
the judgment, and it must be affirmed."] 
' Wiggins V. Chance, 54 III. 175, and cases there cited. 
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then in the sheriff's hands will take precedence over the senior 
judgment and the levy of an execution snhsequenfly issued 
thereon and levied on the same land. ^ 

VI. In What Oedee to be Sold. 

§ 559. When a part of the lands subject to a judgment lien 
are sold by the judgment debtor after the lien has attached, yet 
if a sufficiency thereof still remains to realize the judgment, 
the creditor must in equity make his levy and sale of the part 
so remaining; and if the part so remaining unsold be not 
sufficient to discharge the whole amount, yet the creditor must 
exhaust the same before proceeding against the ^^art so sold by 
the debtor; and so likewise he must exhaust any other prop- 
erty of the debtor, provided it does not interfere with inter- 
vening equities or rights of other creditors. ^ 

§ 560. By some authorities, if lands subject to judgment lien 
be sold by the judgment debtor to several different purchasers, in 
parcels, and at different dates, after the lien of the judgment 
lias attached, so as to leave no remaining unsold part thereof 
sufficient to satisfy the judgment then in equity, after exhaust- 
ing what remains, the judgment creditor may be compelled to 
resort to those parcels last disposed 'of, in their several orders 
of conveyance, on which to levy' his debt. That is to say, the 
parcel last sold is first to be exhausted; then the next; and so 
on in order until the debt is satisfied, or the parcels be all 
exhausted. So in like ananncr as to mortgage liens. ^ Tliey 

' Bliss V. Clai-k, 39 111. 590, 

^ Clowes V. Dickenson, 5 Johns. CIi. 235; and same case, 9 Cow. 405; 
Hurd V. Eaton, 28 111. 122; Bates v. Ruddick, 3 Iowa, 423; Massie v. Wil- 
son, 16 Iowa, 391 ; Barney v. Myers, 28 Iowa, 427. 

' Clowes V. Dickenson, 5 .Johns. Ch. 235; Stiiyvosant r. Hall, 3 Bart). Ch. 
151 ; Wisconsin «.' Titus, 17 Wis. 241 ; Ins. Co. «. Miller, 1 Barb. Ch. 353 ; 
Marshall v. Moore, 30 111. 331 ; Mason v. Payne, 1 Walker, Ch. 459 ; Careys. 
Pulsom, 14 Ohio, 365 ; Sohrivcr v. Teller, 9 Paige, 173 ; Rathbone «. Clark, 
9 Paige Ch. 648; LaFargc Ins. Co. v. Bell, 23 Barb. 54; Ogden c. Gidden, 
9 Wis. 4G; Aiken i). Bruen, 21 Ind. 137; Gill a. Lyon, 1 Johns. Ch. 446. 
See also Maine, S. C. and others. In Clowes v. Dickenson, 5 Johns. Cli. 
235, by the Chancellor : " If there be a judgment against a person owning 
at the time three acres of land, and he sells one acre to A., the two remain- 
ing acres are first chargeable, in equity, with the payment of the judg- 
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are to be sokl in the mvcrsc order of their sale by the execu- 
tion debtor. 

§ 561. By othera it is held, however, that whilst the rule is 
recognized tliat on sale of a part only of the lands subject to 
the lien, by the judgment debtor, the execution creditor in 
enforcing his judgment lien is in equity bound to exhaust the 
remaining portion still belonging to his debtor before proceed- 
ing against the part that has been sold; yet that if the whole 
be sold in different parcels and at different dates, instead of 
the creditor having to sell the parcels in the inveree order of 
their sale by the debtor, he may coerce an equal jpro rata con- 
tribution out of each, in proportion to the value thereof 
respectively. 1 The former we conceive to be the better ruling. 
Yet each must be regarded as law within the jnrisdiction of 
the tribunals making these divei-se rulings. 

§ 562. If there be senior and junior judgment liens in favor 
of diiferent creditors against the same premises of a judgment 
debtor, and the junior judgment creditor execute and seU a 
portion of the lands so subject to the judgment liens, then a 
l}ona fide purchaser under the execution sale of the junior 
creditor, will, in equity, have a right to turn the senior judg- 
ment creditor over to the remaining part of the lands of the 

raent debt, as wc have already seen, whether the land be in the hands of 
tlie debtor himself or his heirs. If he sells another acre to B., the remain- 
ing acre is then chargeable, in the first instance, with the debt as against 
B. as well as against A., because when B. purchased lie took his land 
chargeable with the debt in the hands of the debtor in preference to the 
land already sold to A. In this respect we may say of him, as is said of 
the heir, he sits in the seat of his grantor, and must take the land with all 
its equitable burdens ; it cannot be in the power of the debtor, by the act 
of assigning or selling his remaining land, to throw the burden of the 
judgment, or a ratable part of it back upon A. * * * i= The case is 
not analogous to a rent charge, which grows out of the land itself, and 
whei-e every purchaser of distinct parcels of a tract of laud charged with 
tiio rent takes it with such a proportionate part of the charge." But in 
cases of mortgages and judgment liens "the charge on the land (says the 
learned Chancellor) is only by way of security." 

' Bates V. Euddick, 3 Iowa, 433 ; Massie <b. Wilson, 16 Iowa, 391 ; Barney 
■e, Myers, 38 Iowa, 473 ; Parkman ». Welsh, 19 Pick. 341 ; Job ». O'Brien, 3 
Humph. 34 ; Dickenson v. Thompson, 8 B. Mon. 331 ; Green v. Eanage, 18 
Ohio, 438. 
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debtor, for satisfaction of liis judgment, either in tlie wliole, or 
as far as tlie same will go, before such senior judgment creditor 
can come upon the part so sold nnder the junior judgment. ^ 
§ 563. In United, States v. Duncan,^ the court, Deummohd, 
Justice, say: "The doctrine that where a man owns different 
parcels of land and transfers some of them, himself also retain- 
ing some, all the parcels being sxibject before the transfer to a 
general incumbrance made by him, the part which he still 
retains shall be applied to the payment or discharge of that 
general incumbrance, rather than that which he has trans- 
ferred, is founded on the plainest principles of equity. It 
would be manifestly unjust that those persons to whom he had 
made transfers should be compelled to pay off the incum- 
brance when he held land which would satisfy it." 

' Wise 1}. Shepliord, 13 111. 41; Hurcl v. Eaton, 28 III. 123; Marshall o. 
jMoore, 3G 111. 321. The reason of the rule for selling by inverse order is, 
that when a part only is sold hy the debtor, then, in equity, the unsold 
remainder as between him and his grantee becomes primarily liable for 
the debt, and if subsequently sold, the purchaser takes it liable to this 
charge, for if the prior conveyance be of record so as to confer notice 
thereof, then the second purchaser takes no belter right than his vendor 
had. Mason ii. Payne, Walker, Cli. 459. 

» 4 McLean, G34. 



CHAPTEE XVI. 

THE WRIT— THE LEVY— AND NOTICE OF SALE. 

I. The Wkit of Execution. 
II. The Levy. 
III. The Notice oe Sale, akd Retijii:;^. 

I. The Weit of Execution. 

§ 504. If a Judgment be valid, an execution issued tlicreon 
cannot be impeaclied collaterally. It is good until superseded 
or set aside. 1 But if tlie judgment be void, an execution 
tbei-eon is void also,^ and may be so treated however brought 
in question. 

§ 565. An execution issued on a dormant judgment is 
fraudulent as against a subseq^uent hona fide purchaser, who 
buys while the judgment is dormant. ^ A writ of venditioni 
exponas, directing a sheriff to sell lands speciiically described 
as condemned by judgment in attachment proceedings, is not 
invalidated by a division of the county after the teste of the 
writ and before the day of sale, although the lands to be sold 
be situated in the new county formed by such division; but 
the sheriff may go on and sell, and the sale will, in that respect, 
be valid.* , 

§ 566. An execution and sale thereon issued against two 
defendants, after the death of one of them, are void and no 
title passes by the sale. Hie judgment should be revived as 
to the deceased defendant. The plaintiff cannot proceed other- 
wise without the aid of a statute. Execution cannot go against 
the survivor alone, nor can it go against the survivor and the 

' 3 Bac. Abt. Execution, A. ; Stewart «. Stoker, 13 Sergt. & R. 199 ; Dur- 
ham t). Heaton, 28 111. 204. 
- 3 Bac. Abt. Execution, A. ; Abbe v. Ward, 8 Mass. 79. 
= Ball -0. Shell, 21 Wend. 222; Kellogg b. Griffin, 17 Johns. 274. 
' Tyrell 'o. Roundtree, 7 Pet. 404. 
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dead defendant jointly. The proper conrso is to revive the 
jndgment.i 

§ 567. But in the state of Mississippi, (under tlie code,) it 
is held that where judgment is against two or more defendants, 
and one dies, execution may go against the survivor or survi- 
vors; and that the writ will be good against the survivor or 
survivors, although it omit to mention the death of the co- 
defendant who is dead. 2 

§ 568. In Tennessee, if plaintiff die before execution issues, 
the judgment must be revived, as is the general rule, by scire 
facias. If, however, execution be issued, or bears teste, prior 
to his death, the writ may be levied and enforced by sale, with 
the same effect as if the plaintiff' were still living. •'' 

§ 569. It is held in Illinois that although it is the more 
proper practice where a judgment creditor dies before execu- 
tion issues, to "recite" in the execution "the fact of the 
recovery of the judgment, the death of the defendant," and to 
also state that notice of the judgment has been given to the 
administrator of the deceased; and thereupon command the 
sheriff to levy the lands of the decedent which he owned at the 
time of his death, yet an execution issued against the defend- 
ant in the ordinary way will be substantially good.'' 

§ 570. The execution must conform substantially to the 
judgment. A want thereof will avoid the sale.^ 

§ 571. Execution against a party for costs created by him- 
self, there being no judgment against him, is void, and so is 
any sale made by virtue thereof 

§ 572. If there be not substantial correspondence between 
the execution and the judgment, a sale made on such execu- 
tion may bo impeached in a collateral proceeding.'' But a 

' Erwin <o. Dundas, 4 How. 59. 
' 'Wado «. Watt, 41 Miss. 248. 
= Gregory i\ Tliadwell, 3 Cold. (Tenia.) 390. 
" Wright V. WallDaum, 39 III. 554, 563. 

' Commonweal til b. Fisher, 3 J. J. Marsh. 137; Crittenden v. Leitens- 
dorfer, 35 Mo. 239. 
' Washington v. Irving, Mart. & Yerg. 45. 
' Rider v. Alexander, 1 Chip. 374; Butler «. Haynos, 8 N. H. 21 
14 
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mere clerical variance will not be cause for such collateral 
impeacliment. ^ 

§ 573. By statute, in Indiana, process of execution is 
required to be sealed -witk the seal of the court, and it is there 
held that an execution for a foreclosure decree not so sealed, is 
invalid, and that a sale thereon by the sheriii is void and his 
deed will not confer title on the purchaser at such, sale. ^ 

§ 574. Though an execution cannot issue against a party 
that is dead without revival, ^ yet if there be several persons 
jDlaintilf in a judgment and one dies, it is held, in Massa- 
chusetts, that it may still issue in the joint names of the 
plaintiffs.* 

§ 575. "Where there are several judgments against the same 
debtor and none of the judgments are liens, then the first 
CKCCution which is levied takes priority.^ 

II. Trm: Lent. 

§ 570. The levy cannot be made after the return day of the 
writ. " 

§ 577. The levy must describe the land levied upon with 
sufficient certainty to enable it to bo identified without other 
evidence.'' Therefore, where all the calls in a levy are properly 
answered, and yet the description is such that the land levied 
on could not therefrom be identified or certainly found, the levy 
is void for uncertainty. It should be such that a sheriff could 
know what to put a party in possession of.^ And so a levy of 
" all the unsold land in a forty thousand acre tract."" Likewise 

' Butler v. Haynes, 3 N. H. 21. 

°- Ins. Co. -!). lialleck, G Wall. 550. 

' Ilildretli v. Thompson, 16 Mass. 191. 

* Hamilton v. Lyman, 9 Mass. 14; Cowdoin v. .Jonlau, 9 Mass. IGO. 

^ Latlirop D. Brown, 33 Iowa, 40. 

« 3 Bao. Abt. Execution, 734; Caincs v. Clarke, 1 Bibb. 008; Barnard i\ 
Stevens, 3 Ark. 429. 

' Iluddlestone i). Garrett, 3 Humph. 029; Proud v. Pullum, 8 Ycrg. 38S; 
Shields «. Bates, 5 J. J. Marsh. 13; Williamson ». Perkins, 1 Ilarr. & J. 
449 ; Summers r. Moore, 2 McLean, 59. 

8 Chadbourno ®. Mason, 48 Maine, 389, 393; Gault v. Woodbridge, 4 
McLean, 329. 

» Iluddlestone t}. Garrett, 3 Humph. 029. 
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a levy of live liundi-ed acres to bo taken oif tlie most northcrl j 
side of a ■widow's dower lands, witliont other identity of the 
lands, is void.i 

§ 578. Tliongli a levy ninst ordinarily describe tlie land 
with such certainty as will enable an officer to iind and identify 
it, yet a levy in that respect defective may be cured and ren- 
dered valid by the more perfect and snfficiently correct descrip- 
tion contained in the appraisement, where the proceeding is 
nnder an apj)raisemcnt law;^ and so likewise a defective lev^; 
as to the description of the land, is cured by a correct descrip- 
tion in the sheriff's deed.^ 

§ 579. If several judgment creditors have judgments of 
eq^nal date, and whose judgments arc in law all liens on the 
real estate of the same defendant, the one that levies thereon 
iirst obtains priority.* 

§ 580. And though the proper course is, after levy of a, fieri 
facias on lands, and return thereof without sale, to sue out a 
writ of vencli. exponas against the property levied on, yet the 
plaintiff will not lose the lien of his levy if instead thereof 
be causes to bo issued an alias fi. fa. and sells the property 
thereon. 

§ 581. The latter course, though irregular, is not a waiver 
of the previous levJ^^ For the alias fi.fa. by relation roaches 
back to the levy of the original writ and preserves its lien so 
us to bind the property and prevent priority of another Icyj 
made in the interim upon the same property, if the subsequent 
or slia,B fi.fa. has issued in due time.* 

§ 582. 'AVlierc, by law, the officer holding an execution is 
required to first exhaust the property, real and personal, of a 
principal debtor, before proceeding against that of a security 
of such debtor, for stay of execution, it is held that if by 
reason of the principal's death, or incumbrance of his prop- 

' Sliield V. Bates, 5 J. J. Marsli. 13; Gault ^. "Woodbridgc, 4 McLean, 329. 
' Summers v. Moore, 2 McLean, 59. 

' Hopping V. Burnam, 2 G. Green, 39 ; Summers v. Mogre, 2 McLean, 59. 
< Rockliill v. Ilanna, 15 How. 189, 195, 190, 197 ; Adams «. Dyer, 8 Johns. 
847, 350; Waterman i>. Haskin, 11 Johns. 238; Halstcad v. Ilaskin, ib. 
' Bouton V. Lord, 10 Ohio St. 454. 
<■ Brasficld v. Wliitakcr, 4 Hawks, 309. 
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erty, it cannot be immediately readied by the execution, the 
amount of the writ may, in such case, be made out of the 
property of the surety. The creditor is not bound to remove 
the obstacles that prevent a levy of the principal's property, i 
§ 583. Property placed by a court of competent jurisdiction 
in the hands of a receiver, whether rightfully or wrongfully so 
placed, is in legal custody, and is not subject to execution. 
"To permit it to be levied and sold," say the Supreme Court 
of Pennsylvania, "would at once raise a conflict of jurisdic- 



tion." 2 

§ 5S4:. In Minnesota, it is held that where a judgment is a 
lien upon real property, no formal levy of an execution emanat- 
ing from such judgment is necessary to be made on such prop- 
erty as preliminary to execution sale thereof; and that the 
provision of the statute of that state which declares that 
" until a levy property is not affected by the execution," applies 
to a levy upon personal property only.^ 

§ 585. That court hold also that where a levy is required 
tlie sheriff is not bound to return the particular facts consti- 
tuting the levy; that the general return that he "levied upon " 
property, is sufficient, and cannot be disputed except in a pro- 
ceeding directly against the officer or his sureties for a false 
return.* 

§ 5SG. A levy grossly excessive will be deemed fraudulent, 
and a sale thereon will be set aside; and where on such levy a 
sale of lands en masse is made, without its appearing that the 
land was first offered in less parcels, the inference will not 
arise that such was the course pursued by the officer, but rather 
the reverse thereof. ^ 

§ 587. A levy of property of the value of eight hundred 
dollars for a claim of twenty-one dollars is grossly excessive 

Cheatliam v. Brion, 3 Iload. (Tenn.) 553. 

' Kobinson v. Atlantic & G. W. R. R. Co. GG Pcnn. St. 100, 1G3; 3 Story, 
Eq. Jur. Sec. 833. 

" Tullies II. Brawley, 3 Minn. 277; Folsom v. Carli, 5 Minn. 333, 337. 

' Tullios V. Brawley, 3 Minn. 277 ; Rlioror v. Tcrrill. 4 Minn. 407 ; Folsom 
V. Carli, 5 Minn. 333. 

' Cook D. Jenkins, 30 Iowa, 453. 
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and oppressive. In the language of the court, in Cooh v. 
JenJcins,^ it is "a fraud in fact upon defendant," and "we 
know of no principles of eC[uity that will sustain proceedings 
which work such gross injustice and oppression, except in cases 
where innocent parties claim rights under them." 

III. The ITotice of Sale, and Eetuen. 

§ 5SS. " Tlie purchaser depends on the judgment, the levy, 
and the deed. All other questions are between the parties to 
the judgment and the officer selling."^ 

§ 589. It matters not then, as respects the rights of a lona 
fide purchaser at sheriff's sale, whether there be a legal notice 
of the sale,* or a return of the officer selling.* And though 
tlie purchaser relies on the judgment execution, the levy and 
the deed, yet when the purchaser at sheriff's sale shows an 
authorized execution and deed, a correct levy and notice is pre- 
sumed. A judgment, execution, and deed from the sheriff" are 
sufficient to support the title of a purchaser, without proof of 
a levy, though the return be incorrect, or there be no return. '^ 
The purchaser is not bound to see that the sheriff makes a 
return. * 

§ 590. If after levy and notice of sale on one writ of execu- 
tion another writ be received by the officer against the same 
defendant, ho can only sell, if no furt^ier notice be given, on 

' 30 Iowa, 454. 

2 Wlieaton v. Sexton, 4 Wheat. 503 ; Brooks v. Rooney, 11 Geo. 433 ; Sulli- 
van V. Hearndon, 11 Geo. 294; PhiliiDs v. Coffee, 17 111. 154. 

" Lawi-ence v. Speed, 2 Bibb. 401 ; Whittaker v. Sumner, 7 Pick. 551 ; 
Wlicaton V. Se.xton, 4 Wheat. 503, 506 ; Mclntire v. Durham, 7 Ired, 151 ; 
Maddox v. Sullivan, 2 Rich. Eq. 4; Natchez v. Minor, 10 S. &M. 246; 
Kilby v. Haggin, 3 J. J. Marsh. 208 ; Brooks v. Rooney, 11 Geo. 433 ; Draper 
■B. Bryson, 17 Mo. 71 ; Philips v. Coffee, 17 111. 154. 

* Wheaton v. Sexton, 4 Wheat. 503; Hopping -o. Burnam, 3 G. Green, 39, 
44; Brooks 'c. Rooney, 11 Geo. 425; Webber u. Cos, 6 Mon. 110; Stater. 
Salyers, 19 Ind. 433; Philips ®. Coffee, 17 111. 154. 

' Brooks V. Rooney, 11 Goo. 423 ; Hopping v. Burnam, 3 G. Green, 39, 44 ; 
Evans v. Davis, 3 B. Mon. 344; Mclntire v. Durham, 7 Ired, 151; Jackson 
0. Young, 5 Cow. 359; Brooks v. Rooney, 11 Goo. 423; Philips v. Coffee, 17 
111. 154. 

« State V. Salyers, 19 Ind. 433. 
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tlie first writ. The certificate of such sale sliould refer to but 
the one writ, and however the proceeds of sale may be applied, 
yet the whole amount thereof must be mentioned as the con- 
sideration in tl;e certificate of sale, and in the deed when 
given.'' 

§ 591. The purchaser will not be prejudiced by omission 
of the officer to return and file a certificate of sale, under the 
statute. Tlie requirement is only directory.^ 

' Tilascraft v. VanAntwcrp, 3 Cow. 334. 

5 .Jackson v. Young, 5 Cow. 269, 270. By the statute, in New York, the 
certificate of the sheriff's sale is required to be filed In the clerk's office 
by the sheriff. In the case here cited it was claimed that omission to tile 
the certificate voided the sale ; but the court held the statute to be direct, 
cry only. 



CIIAPTEK XVII. 

THE SALE. 

I. By TvnoM to be Mai)e\ 

II. How TO BE Made. 

III. Who May not Buy. 

IV. Sales Ikregulak, ob Under lKHEGtn.AK Pkocess on Judq- 

MENT3. 

v. Sales Made Aftek Death of Execution Defendant. 

VI. Sales wnEN there is a Valuation Law. 

VII. Sales at which the E.xecution Ckeditor is Purcuasei?. 

VIII. Sales Made After Return Day op the E.^ecution. 

IX. Sales to Third Persons; Bona Fide Purchasers. 

X. Void Sales. 

I. Br wnoM to be Made. 

§ 592. If the direction of the writ is simj^ly to tlie sheriff 
or officer as such, then it may be executed by himself or by his 
deputy; but if directed to the officer by his personal name, as 
well as by his title, then he must execute it himself in person. i 
In tlie case cjted from 2d "Washington, the court say: "This 
is a writ directed to the sheriff, which means as well the deputy 
as the high sheriff. It is a writ, and all writs may be executed 
by a deputy sheriff. It is not a judicial act; it is not a case 
excepted froiu the general authority given to deputy sheriffs, 
and, therefore, I can see no reason why he may not execute the 
inquisition."^ 

§ 593. In the same case the court lay down the general rule 
to be, in the absence of statutory regulation to the contrary, 
that where the "process" is directed to the sheriff generally, 
and not by his name, if the high sheriff be not required by 
the command of the writ to go in person, he may act by 

' 8 Bac. Abt., Unclershcriff, 670 ; Wroe v. Harris, 2 "Wash. C. C. 136 ; Til- 
lotson -0. Cheatham, 3 Johns. 63. 

- Wroe 9). Harris, 3 Wash. C. C. 130, 137 ; Tillotson ■». Cheatham, 3 
Johns. 03. 
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deputy. 1 The term "process " used by tlie court is a comprc- 
]iensi\'e term, broad enough to cover cases of executions gen- 
erally. The execution of an elegit is referred to by the court 
as within the powers of the deputy, which, as to the exercise 
of power, very nearly corresponds with the act of selling on 
execution, where the latter practice prevails. 

§ 504. A sheriff cannot sell on an execution in which he is 
plaintiff, nor in his own behalf, where he has purchased the 
benefit of the "\^Tit.2 

§ 595. Under the act of Congress of 1789, it is held by the 
United States Supreme Court that a United States marshal 
may proceed to sell lands on execution after his removal from 
office if the writ was in his hands at the time of his removal, 
and that the sale will be valid, if in other respects unexcep- 
tionable. The writ, in the particular case referred to, was a 
venditioni exponas and was in the possession of the officer at 
the time of his removal. 

§ 596. The act referred to reads in this respect as follows: 
" Every marshal or his deputy, when removed from office, or 
when the term for which the marshal is appointed shall expire, 
shall have power notwithstanding to execute all such precepts 
as may be in their hands, respectively, at the time of such 
I'cmoval or' expiration of office," etc., and it is held by the 
United States Supremo Court, in the same case, that the act of 
May 7th, 1800, does not repeal the clause in that of 1798, 
above recited; that in respect to the same subject it is merely 
cumulative in the remedy aflbrded.^ 

§ 597. The case of Miner v. Oassat^ was an action of eject- 
ment involving the validity of the marshal's sale in the case 
previously cited of Doolittla v. Bryan, as to the power of the 
marshal to complete execution of a writ in his hands after 
remo-S'al from office. The state court of Ohio, conformino- its 

' Wroe V. Harris, 3 Wasli. C. C. 12G, 137, 128; Tillotson i>. Cheatham, 2 
.Johns, 03. 

- Riner e. Staccy, 8 Humph. 288 ; Chambers v. Thomas, 3 A. K. Marsh, 
G3G; Jlay «. Waters, 1 McCorcI, 470. 

3 Irwin V. Brian, 14 How. 503 ; Minor v. Cassat, 3 Ohio St. 198. 

" 3 Ohio St. 198. 



EXECUTIO>! SALER 01" EE^iL rEOPEETT. 217 

decision to that of the United States Supreme Conrt, sustained 
the power of the ex-marshal to sell, and held the title under 
the marshal's sale valid in the action of ejectment. The 
Supreme Court of Ohio affirmed the decision of the court 
below, thereby holding the ruling of the United States Supreme 
Court on the subject conclusive. 

§ 598. By the constitution of our respective state and fed- 
eral judiciaries, the United States Court is the proper and 
cuntroling tribunal to decide upon the effect of the enforce- 
ment of its own process. Hence its decision was rightly defer- 
red to by the state court. 

II. How TO BE IIaIiE. 

§ 599. Execution sales are to be made at public auction;' 
foi- money in hand,^ and to the highest unconditional bidder. ^ 
They must be made by the officer himself or by his general 
dcjmty, as we have seen under the last preceding head. 

§ GOO. When the land is divided into several separate par- 
cels, though of one and the same tract, the several tracts can- 
not be sold together as in a body, but must be sold separately 
with suitable identity of the several lots. If sold in the aggre- 
gate, the court, on motion, vrill set the sale aside. " Sales in 
mass of real estate held in parcels are not to bo countenanced 
or tolerated."'' 

§ COl, And so, if the tract be an entirety, it is the duty of 

' 3 Bouvier, 581. 

' Noy, Max. Cli. 43 ; Muiaforci «. Armstrong, 4 Cow. 553 ; GrifBn "d. 
Tliompson, 2 How. 244; Swopo d. Adery, 5 Ind. 213; WilliamsoD b. Berry, 
8 How. 544 ; Huslimacher v. Harris, 2 Wright, 498 ; Bigley v. Rislier, G3 
Penn. St. 152; Sauer v. Steinbaeur, 14 Wis. 70. 

' Swopo V. Adcry, 5 Ind. 213. 

■■ Jackson ■». Nowton, 18 Johns. 355 ; McLaughlin ii. Scott, 1 Bin. CI ; 
Wheeler J!. Kennedy, 1 Ala. 292; Adams v. Kiser, 7 Dana, 208; Garrett v. 
Moss, 30 111. 549; Tyler v. Wilkinson, 7 Ind. 450; Phelps D. Conovor, 25 
111. 309; Meeker v. Evans, 35 111. 322; Piel v. Brayer, 30 Ind. 332; Winters 
V. Buford, 6 Coldw. 338. In Indiana, selling in parcels is required by 
statute, and is alike applicable to mortgage sales or sales on execution. 30 
Ind. 332. 
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the officer to sell in parcels, if susceptible of division, unless 
tlie sale of the whole is necessary to satist'y the writ.i 

§ 603. Though it is the duty of the ofticer to sell property 
in the exercise of a fair discretion and to the best advantage, 
so as to make the debt demanded by the execution without 
unnecessary sacrifice of the debtor's property -,2 yet, having 
levied on lands which were then but one body, but which after 
levy and before sale are divided by the debtor into several lots, 
the sheriff is " not bound upon," say the court, " to sell the 
lots separately," according to such subdivision. He may 
exercise in respect thereto an honest discretion.^ 

§ 603. In ISFew York it is held that where premises arc 
owned by several execution defendants in the same execution, 
their separate interest may be sold together at once, unless 
some one of them, being entitled to redeem from the sale, 
require the separate interests to be sold separately. If so 
required it must be so sold, under the New York statute.* 

§ 604. In Ileivson v. Deygert^ it is held by the Supreme 
Court of New York that, " The proper course, both on sales of 
real and personal property (on execution,) is to sell only so 
much of the property charged as will probably satisfy the 
execution, and which can conveniently and reasonably be sold 
separately. A party who sells under a power is not bound to 
sell at once all the property bound by the power, and in many 
cases it would be an act of great oppression." It was also held 
in the same case that if he sells the whole to satisfy a part of 
the charge upon it, that he cannot sell it again or a second time 
to satisfy newly matured and growing installments, unless it 
be redeemed by the execution debtor. 

§ 605. To avoid exhausting the lien bj' one sale only, the 
sale should be of only so much of the property as is requisite 

' Kinny v. Noble, 51 111. 113, 131; Beny v. Griffeth, 2 Harr. & Gill. 337; 
Ile-n-son v. Daygert, 8 Johns. 333; Winters v. Buford, G Coldw. 828. 

"-Kiser «. Ruddick, 8 Blackf. 383, 383; McLean Bank v. Flagg, 31 III. 
200; Phelps ». Cowen, 25 111. 309. 

= Riser v. Ruddick, 8 Blackf. 383, 383. 

* Nielsen v. Nielson, 5 Barb. 6G5. 

'8 Johns. 333, 335; Davis v. Abbott, 3 Ind. 137; Wlieeler d. Kenedy, 1 
Ala. 293 ; Meeker v. Evans, 35 111. 322 ; Day v. Graham, 1 Gilm. 435. 
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to satisfy tlie amoiTiit due. Eut the court will not interfere by 
injunction to prevent a second sale. The party having title 
lias his remedy, if injured, and no execution sale of the realty 
will affect the title if the lands be not subject to sale on 
execution.! 

§ 606. In some of the states it is held that if more be sold 
on execution than will satisfy the writ, that the sale is void.^ 
But if the excess be very small and results^ from a mere mis- 
take in calculation, or other unintentional circumstance, the 
sale will not be set aside. ^ 

§ 607. No bid may be received but what is unconditional; 
the oiBcer himself, and not the bidders, is to fix the terms of 
sale.* 

§ 60S. The officer selling has power to adjourn the sale and 
to sell on the day to which it is adjourned. On the subject of 
adjournment he has a sound discretion, which must be exercised 
fairly, and as to his judgment is best for all the parties con- 
cerned. 5 

§ 609. The case of Wolf v. Van Metre'' involved the 
validity of an adjournment made by the attorney of the execu- 
tion plaintiff. The sheriif levied an execution on land, and 
gave notice of sale, but from some cause did not attend at the 
time and place of intended sale. Foreseeing his non-attend- 

' Hcwson V. Deygert, 8 Jolins. 333, 333. 

' Patterson «. Carneal, 3 A. K. Marsh, 618 ; Pepper i>. Common-wealth, G 
Men. 30; Davidson v. McMurtr}', 3 J. J. Marsh, G8; Carlisle 4). Carlisle, 7 
J. J. Marsh, 623 ; Stover v. Boswcll, 3 Dana, 383 ; Addison v. Crow, 5 Dana, 
377 ; Adams «. Kiser, 7 Dana, 209 ; Isaacs v. Gearhart, 12 B. Men. 331 ; 
Gearhart v. Thorp, 9 B. Mon. 35. 

^ Southard i). Pope, 9 B. Mon. 368; Adams v. Kiser, 7 Dana, 208; Morri- 
son v. Bruce, 9 Dana, 216. 

' Swope V. Ardery, 5 Ind. 315 ; Chapman «. Harwood, 8 Blackf. 83. 

5 Swortzell i>. Martin, 16 Iowa, 519 ; Kelly v. Green, 63 Penn. St. 399 ; 
Phelps V. Conover, 25 111. 309 ; Tinkom v. Purdy, 5 Johns. 346. But see to 
the contrary Patten ». Stewart, 26 Ind. 395. This adjournment, however, 
was made after the sale was enjoined. "When the Injunction was removed 
notice anew became necessary. In Louisiana, however, the power to ad- 
journ is denied by the settled doctrine in the courts of that state. IMont- 
gomery v. Barrows, 19 La. Ann. 169. Nor can plaintiff's attorney adjourn 
the sale by autliority of the officer. Wolf v. Van Metro, 37 Iowa, 348. 

« 37 Iowa, 348. 
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ance Lo authorized the attorney of the execution jjlaintiff to 
adjourn the sale. The return sho'wed that the sale was ad- 
journed by such attorney for waut of bidders. It was adjourned 
for two days; sale was then made under the adjournment by 
the sheriff. The Supreme Court of Iowa, Beck, Justice, lield 
the sale to be invalid. That court say: "To permit the sheriff 
to authorize the attorney of either party to discharge the duty 
for liim, would open a wide door to fraud and abuse." And 
that it was "a gross irregularity for the sheriff to entrust his 
business with the plaintiff's attorney." 

§ GIO. Executions are to be enforced and satisfied in their 
order of priority. In Indiana it is held that when different 
writs enforceable under different laws are liolden by the officer 
at one and the same time against the same defendant, each 
shall be enforced according to its legal effect and in order of 
priority. 

§ 611. The Supreme Court of Indiana, in Harrison v. 
Sipp,&a.y: "Where a sheriff has several executions in his 
hands, governed by different laws as to the terms upon which 
the property levied upon is required to be sold, it is evident 
that he cannot possibly comply, at a single sale, Avitli the 
requisitions of each execution. If the property is divisible, 
however, he may sell under each a sufficient portion for its 
satisfaction. It would seem that in such case the obvious 
course, and the only one by which the law can be cximplied 
with is to commence with the execution in his hands first to 
bo satisfied and sell enough under the law of the contract by 
s\'hich it is governed to make the sum demanded by it, and 
then to sell under the others, in their order, in the same way, 
until aU are satisfied, or the property is exhausted. But when 
the property is not susceptible of a division this cannot be 
done." In the latter case, the same court hold, that "the 
sheriff should ordinarily proceed to sell first upon the execu- 
tion upon the oldest judgment, or for the payment of the debt 
first to be satisfied out of the proceeds. lie would thus com- 
ply with the law as far as it would be in his power to do so, 
and the least injury would be likely to result to the rights of 
the various parties." And the court further hold that if the 
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property be appraisable under tlie elder execution or older lien, 
then sale under the appraisement law as for the whole where 
the property is indivisible is legal if made in proper conformity 
to such law of appraisement. Bat if not so made, that the 
sale will be set aside. i 

§ C12. It is not in itself an objection to a bid at a sheriff's 
sale of lands on execution that it is made by letter, provided 
there be no unfairness about it, and it be publicly cried as bids 
usually are. If there be no advance on a bid so offered, the 
officer will be justified in selling on it, as he would be in sell- 
ing on a bid orally made, all other circumstances being the 
same. " But the creditor has a right to insist on all the forms." 
If however the bid be not publicly cried at the appointed place 
of sale, but be received and privately noted in the house, 
instead of at the door of the place appointed, or there be other 
evidences of collusion or unfairness, the sale will be set aside." 
And if in such case the return on the execution be of a sale to 
the person so bidding, and the certificate of purchase be given 
to and in the name of another and different person, the certifi- 
cate will be inoperative and void. In the language of the 
Supreme Court of Illinois, "there must be entire conformity 
in all these proceedings, in the return, the certificate, and the 
deed, and if they do not possess it they will be invalid. Davis 
V. Mc VicJcers, 11 III. E. 320." And that issuing the certificate 
to a diffei'ent person than the supposed purchaser was a void 
act under Chap. 5T, Sec. 12, K. S., 1845.3 

§ G13. It is uniformly holden in Illinois that where lands 
or lots which could be divided and sold in parcels are sold in 
a mass, such sale is irregular and is subject to be set aside.* 

§ 614. Tlie case of Greemtp v. Stoker'^ is adjudged to bo 

' 8 Blackf. 455. See also Bronson «. Kinsey, 1 How. 311. 

' Dickorman v. Burgess, 20 111. 366. In this case the court say : " Wo 
do not moan to l)e understoocl as ohjecting to receiving a bid by letter, 
but the ofBcer must cry the bid, and if there be no advance on it ho would 
be justified in selling at the bid." 

' Diclierman ». Burgess, 30 III. 280; Davis b. jMcVickcrs, 11 111. 330. 

' Phelps !). Conover, 25 111. 313; Day d. Grayham, 1 Gilm. 435, and 4 
Gilm. 338; Ross v. Weed, Gilm. 171; Stewart v. Gay, 5 Gilm. 412. 

• 13 111. 24. 
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no exceptioa to the rale, for tliat in tliat case tlio sale was of 
but a single quarter section, and it was not made to appear that 
it could have been advantageously divided, or that any sub- 
division of it would have satisiicd the writ.^ 

§ 615. When there is a body of land levied on which is 
composed of several contiguous tracts, each tract is to be 
offered separately, the ofHcer using his best judgment as to 
subdividing into lots ; failing thus to sell, he is to add the sub- 
divisions together, one by one, and offering them thus unitedly; 
and if not sold in this manner, then the whole may be sold 
together, on a reasonable bid, the particulars of which is to be 
reported in the officer's return. ^ 

§ 616. So, when the lands are situated in different town- 
ships and ranges, or the tracts arc otherwise disconnected, they 
are to be offered severally and separately, each one in like man- 
ner as above — first in smaller subdivisions as forties, and then 
in larger as eighties, and finally each tract separately as a 
whole, if not disposed of in parcels, and if there is a reasona- 
ble bid, the same that is each tract, to be sold in a body in this 
manner, and so on in like manner each tract, until the sum 
required be raised. The creditor may insist on a sale, and if 
sold under value, the debtor finds relief in the redemption 
laws. 3 

§ 617. In Minnesota the statutory provision requiring land 
to be sold in parcels, on execution sale, is held to be merely 
directory, aud a sale in the aggregate being otherwise unobjec- 
tionable is valid. The injured party is left to his remedy 
against the officer selling.* 

§ 618. In Wisconsin the sale in such case is voidable and 
may be set aside at the option of those in interest. ° 

§ 619. In California, a sale in mass was holden valid, though 
the general ruling there is to the contrary. There were several 
adjoining parcels sold together. The sheriff and purchaser 

' Phelps V. Conover, 25 111. 313. 

°- Ibid. 

' Ibid. 

* Tillman v. Jackson, 1 Minn. 183. 

' Raymond v. Tauli, 21 Wis. 531, 534; Bunker v. Hand, 19 Wis. 258 
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being ignorant of tlie subdivisions at tlie time of sale, and tlio 
conduct of tlie defendant being sncli as tended to mislead the 
officers; lie having surrendered the land to the sheriff without 
informing him there existed any subdivisions, and the sale was 
made according to the description which he furnished. i But, 
quere, if it would not bo set aside, if sold below value, on the 
application of other creditors, in case the debtor has no other 
property? 

§ 620. The ruling in Indiana, as to place of sale by a United 
States marshall, is that imder the state statute adopted by the 
federal court, such sales arc to be made in the county where 
the land lie which are sold.^ These two decisions are by the 
respective state courts of those states wherein the questions 
arose in collateral proceedings. 

§ 621. In Tennessee the rule is, in selling lands on execu- 
tion, that the sale be made, when practicable, in parcels, so as 
not only to obtain the required sum for the smallest amount 
of property, but also to the better enable the judgment debtor 
to redeem when the price of each lot is thus separately fixed. 
If sale be made in violation of the above principles, it is void- 
able, though not void, and will be set aside by the court on the 
proper aiDplication of those interested, including the holders 
of other unsatisfied judgments against the same judgment 
debtor. 3 

§ 622. If different parcels be sold en masse, the delivery 
of the deed to the purchaser, on application of the execution 
debtor may be arrested by injunction; but on terms that he 
pay off the execiition and costs with interest.* 

§ 623. Sales may be made on several executions at once. 

' Smitli V. Randall, G Cal. 47. The court lay down the general rule as 
ibllows, Terry, Justice : " As a general rule the sales in mass, of land 
consisting of separate lots are not tolerated or countenanced in courts of 
justice. But this rule should not l)e extended so as to allow a debtor, by 
misleading the ofEccr with a false description, or by -svithholding informa- 
tion to invalidate a sale under execution, made in good faith, in the entire 
absence of fraud." (0 Cal. 51.) 

" Jenners !). Doe, 9 Ind. 401. 

' "Winters v. Burford, 6 Coldw. (Tcnn.) 328. 

* Ballance v. Loomis, 23 III. 82. 
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" It can do no harm (say the court) as the sheriff sells so much 
as will satisfy all." If the amount bid for the Avliole is more 
than -o-ill satisfy all the writs, then, little by little the quantity 
of land may be redeemed by proper bidding. Therefore the 
officer can combine the writs and do equal justice to all the 
jiarties in interest. He can afterward apply the proceeds as 
the law may require. So if part of the sale is for cash and 
part on credit, some of the writs being on judgments and some 
on replevin bonds, it only requires that the terms and propor- 
tion of cash and credit respectively be made known to the 
bidders.! 

§ G24r. In Indiana it is provided by statute, that " if the 
estate shall consist of several lots, tracts, and parcels, cach4tehall 
be offered separately; and no more of any real estate shall be 
offered for sale than shall be necessary to satisfy the execution, 
unless the same shall not be susceptible of division." 

§ 025. The supreme court of that state hold tliat it is well 
settled that if the sheriff, in violation of such statute, offer and 
sell several distinct tracts or parcels of land in one body, the 
sale is void; and that the provisions of the stattite apply as 
well to sales on foreclosure of mortgages as to sales on ordinary 
execution. ^ 

§ C2G. And when tlic sheriff's return and record showed 
that more than one parcel Avere sold as an entiretj', the sale 
was holden void in the hands of a third party claiming under 
the execution purchaser, wlio was also plaintiff in execution.^ 

§ 627. -If the land consist of several tracts or jDarcels, it is 
tlie imperative duty of the sheriff (say the court) imder said 
statute to offer the parcels separately; and if but a single tract 
or body, and is susceptible of division without injury, and the 
sale of the whole is not required to satisfy the execution, he is 
to divide it, and offer at one time only so much of it as may 
be necessary to satisfy the judgment, interest and costs.* 

' Locke V. Coleman, 4 Mon. 317; Southard «. Pope, 913 Mon. 283. 

' Piel -0. Brayor, 30 Ind. 333, 339; Sherry v. Nick of the Woods, 1 Ind. 
575 ; Reed v. Divcn, 7 Ind. 189 ; Banks i). Bales, 10 lud. 433 ; Tuler ». "Wil- 
kinson, 37 Ind. 450. 

' Piel V. Brayer, 30 Ind. 333, 339. 
, " Piel V. Brayer. 30 Ind. 303. 



EXECUTION SALES OF KEAL PltOPEETY. 225 

§ C28. Under that statute it is also held that to enable the 
court to carry out its requirements, the court should, in mort- 
gage foreclosures for interests or installments only, and other 
installments are not yet due, first ascertain if the prop- 
erty can be sold in parcels, without injury, so as to enable 
it to determine on the proper decree to render in the case. 
In case the whole is due, then the proper order is to sell the 
premises, or so miicli thereof as may be necessary to pay the 
debt and costs. * 

§ 629. "When judgments are liens upon real estate, such 
liens confer no manner of right or interest on the judgment 
creditors in or to the land, but merely the prior right to make 
out of the land the debt secured by the judgments. ^ 

§ 630. Subject to this right of the creditors the judgment 
debtor may sell and convey his land. If sold and conveyed in 
parcels to diiferent persons, and at different dates, during the 
life of the judgment liens and executions sales thereof bo 
afterwards made to satisfy such judgments, the lands are to be 
levied and sold in the inverse order of their sale and convey- 
ance by the debtor. ^ Upon the same principle, if part only 
of the lands be sold by the judgment debtor, then the remain- 
ing part is the first to be sold to satisfy judgment liens.* 

§ 631. If a regular and sufficient deed of lands be made 
and delivered, but afterwards before resort thereof bo volun- 
tarily destroyed by the parties, it nevertheless confers the legal 
title on the grantee; and if no reconveyance be made, then a 
judgment subsequently rendered against the grantee becomes 
a lien on the land, and execution sale and deed thereon will 
convey the title to the pui'chaser at the execution sale.'* 

' Piol v. Brayer, 30 Ind. 340; Harris v. Makepeace, 13 Ind. 560; Smith 
Pierse, 15 Ind. 210 ; Benton «. Wood, 17 Ind. 200. 

s Gilraan v. Brown, 1 Mason, C. C. 221. 

2 Stuyvesant v. Hall, 3 Barb. Cli. 151, 155; Ins. Co. c.Milner, 1 Barb. Ch. 
853; Marshall v. Moore, 36 Illinois, 321; Mason v. Payne, 1 Walker Ch, 
459; Snyder v. Stafford, 11 Paige, 71; Eelfe v. Bibb, 43 Ala. 519. 

■* Clowes c. Dickinson, 5 Johns. Ch. 235; Clowes v. Dickinson, 9 Cow 
405; Ilurd v. Eaton, 28 111. 123. 

' Parshall v. Shirts, 54 Barb. (N. Y.) 99. 
15 
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§ 632. It has been held that by tlie mutual consent of plain- 
tiif and defendant, an execution sale may be made on a credit 
instead of for cash in hand. That it will be none the less the 
sale of the officer, or execution sale, in its nature and eifect; 
and that therefore the failure of title to the property purchased 
at such sale will be no defense to an action on a note given for 
the purchase money. ^ 

§ 633. JSTor is such ruling at all at variance with the doc 
trine that the purchaser may recover (in equity) from tlu 
execution debtor, on it transpiring that the debtor did not owi 
the property sold, for here the note is to the sheriff or to plain 
tiff in execution. 

§ 634. If the notice be to sell on one execution only, and 
the officer has additional ones against the same defendant at 
the time of the sale, he cannot, without other notice of sale 
as such additional executions, state the additional executions 
in his certificate of sale or in his deed. It is as to such other 
writs, if such course be taken, a virtual selling without notice. 

§ 635. The return, certificate, and sale should be based upon 
the writ, under which the notice is given; and the amount 
sold for is to be correctly stated therein, so those entitled tii 
redeem may know the amount to be paid.^ The fund raised 
will then be subject to the order of the court as to its applica- 
tion on the several writs. ^ 

§ G30. Though an oflicer holding an execution against sev- 
eral co-defendants will be bound, as in other cases, to first 
proceed against the personal property, yet he is not compelled 
to first exhaust the personal effects of each one of the defend- 
ants before proceeding to sell the lands of either; but it is 
his duty to first exhaust the personalty of each one of sucb 
defendants, wdiose land he undertakes to levy and sell before sr, 
proceeding against the land.* 

§ 637. If the return and other evidences of sale of several 
lots of land sold on execution arc silent as to the manner of 

' Killgore v. Pedew, 1 Strobt, 18. 
' Mascroft v. Van Antwerp, 3 Cow. 334. 
" Wiley V. Briclgman, 1 Head, 68. 
* Faris v. Banton, 6 J. J. Marsli. 235. 
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selling tlicm, then the presumption is that the officer did ]iis 
duty and sold them severally.! 

III. "Who may kot Bcy. 

§ C38. " No man can serve two masters." lie who acts for 
others will not be permitted to act in the same matter for him- 
self. He who sells for others, or on their account, cannot buy 
for himself. The two relations of seller and buyer cannot 
exist at one and the same time in one and the same person in 
reference to the same subject matter. The principle is the 
same whether the sale be made in proceedings at law or in 
equity. Such sales are void.^ 

§ 639. It has been held, however, that by consent of tlic 
execution debtor the officer selling may buy.' Eut certainly 
not, if to the prejudice of other creditors. 

ly. Sales Ieeegulae oe ukdee Ikeegulak Pkocess, oe 
Judgments. 

§ G40. Mere irregularities will not avoid an execution sale, 
fairly made, to a 'bona fide purchaser. To render it void there 
must be wanting some one of the snbstantials which are indis- 
pensable to a valid sale.* 

' Love «. Cherry, 24 Iowa, 310. 

= McConnell v. Gibson, 13 111. 138; McLeocl o. McCall, 3 Jones (N. C.) 
87 ; Michoud v. Girod, 4 How. 503 ; Eemick t. Butterficld, 11 Foster (N. H.) 
70; "Worrasly t). Wormsly, 8 Wheat. 421; Harris «. Parker, 41 Ala. C04; 
Rice e. Cleghorn, 20 Ind. 80; Haddix v. Haddix, 5 Litt. 202: Wilson ■!!. 
Troup, 3 Cow. 196 ; Cruse u. Steffen, 47 111. 113, and anto chap. xi. 

2 Lazarus u. Bryson, 3 Bin. 54. 

■* Allen v. Parish, 8 Ham. (Ohio) 187; Hopping xi. Burnam, 2 G. Greene, 
39; Jackson v. Rosevelt, 13 Johns. 97; Jackson o. Delanoy, 13 Johns. 537; 
Woodcock v. Bennett, 1 Cow. 711 ; Jackson o. Bartlett, 8 Johns. 361 ; Lan- 
des -0. Brant. 10 How. 371 ; Childs ■». McChesney, 30 Iowa, 431 ; Herrick 
». Graves, 16 Wis. 157; Simpson 'o. Simpson, 04 N. C. 437; Cunningham ». 
Felkncr, 30 Iowa, 117; Hubbard d. Barnes, 39 Iowa, 239; Durham r. 
Ileaton, 38 111. 204; Maurier j). Cook, 10 Wis. 405; Hinds ». Scott, 11 Pcnn. 
St. 19: Wheat c. Sexton, 4 Wheat. 503: Cavender v. Smith, 1 Iowa, 300; 
Lovel D. Powell, 5 Ala. 58 ; Ware c. Cradford, 3 Ala. 070 ; Stow «. Steele, 45 
111. 338; Kinney v. Knoeble, 47 111. 417; Armstrong n. Jackson, 1 Blackf. 
210 ; Anderson c. Clark, 2 Swan. (Tcnn.) 150 ; Dunn ^. Mcrriwcalhcr, 1 A. 
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§ 641. Al)out -what are the requisites to a valid sale on 
execution, as a general principle, tliere is some diversity of 
authorities. Some of the rulings are, that the party setting 
up an execution sale must show a valid judgment; valid writ 
of execution; a levy and deed; and that all else, when these 
are shown, is between the parties to the execution and the 
officer selling.! Whilst in other cases it is holden that merely 
a valid judgment, and valid writ of execution, need be shown; 
and that if it does not appear whether there was a levy, and 
nothing to the contrary appears, the presumption is that the 
officer did his duty ; and, therefore, where levies are holden to 
be necessary, the presumption of law arises that the officer did 
his duty, and that a proper levy has been made;^ but if no 
levy or return was really made, or notice of sale given, it would 

K. Marsh. 158; Philips u. Coffee, 17 111. 154; Hubbard v. Barnes, 2S Iowa, 
239 ; Buntou v. Emerson, 4 &. Greene, 397 ; Williard ». Whipple, 40 Vt. 
219; Butterfiold d. Walsh, 31 Iowa, 97; Stein i). Chambliss, 18 Iowa, 474. 

' Wheat V. Sexton, 4 Wheat. 503 ; Landes ti. Brant, 10 How. 371 ; Landcs 
V. Perkins, 13 Mo. 354; Allen v. Parish, 3 Ham. (Ohio) 187; Taylor v. 
Thompson, 5 Pet. 369; Butterfield t. Walsh, 21 Iowa, 97, 101; Slein v. 
Cliambliss, 18 Iowa, 474, 476, 477; Remington ■». Linthicum, 14 Pet. 84; 
Sumner v. Moore, 3 McLean, 59; Thompson v. Philips, Bald. C. C. 346; 
Shepherd v. Rowe, 14 Wend. COO; Griffith «. Bogart, 18 How. 158,164; 
Kinney v. Knoeble, 47 111. 417 ; Crane v. Hardy, 1 Maun (Mich.) 56. 

= Carpenter «. Doe, 3 Ind. 405, 407 ; Smith v. Hill, 22 Barb. 650 ; Mercer 
V. Doe, 6 Ind. 80; Webster v. Smith, 6 Mon. 110; Lawrence ii. Speed, 3 
Bibb, 401 ; Draper v. Bryson, 17 Mo. 71 ; McFaddcn •». Worthington, 45 111. 
363, 306 ; Dunn v. Merriweather, 1 A. K. Marsh. 158 ; Martin ». McCargo, 5 
Litt. 393; Smith d. Mormon, 1 Mon. 154; Riggs v. Dooley, 17 B. Mon. 239; 
Wilson V. McQee,3 A. K. Marsh. COS; Cox «. Joiner, 4 Bibb. 94; Furguson 
V. Miles, 3 Gilm. 358 ; Cooper «. Gilbraith, 3 Wash. C. C. 546 ; Bowen «. 
Bell, 20 Johns. 338 ; Whatley ■v. Nowsome, 10 Geo. 74. In Whatley «. New- 
some, 10 Geo. 76, the court say, Ltimpkin, Justice : " Where a party relies 
on .sheriff's title, it is only necessary to produce the execution, with the 
sale under it, and the deed made in pursuance thereto, and prove either 
title in the defendant or possession subsequent to the rendition of the 
judgment." And 3 Wash. C. C. lays down the rule that the claimant 
under a sheriff's deed " need not show any other title than a judgment, 
execution, and sheriff's deed." In Cooper v. Galbraith, 3 Wash. C. C. 550, 
the rule is laid down by WAsniKGTOH", Justice, that " the purchaser under 
an execution, in an ejectment against the defendant in the execution, or 
one claiming under him' need not show any other title than a judgment 
cSocution and a sherifi's deed." 
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not aiFect an l>ona fide purchaser. Such are the general rulings 
on the subject,! -^vhile vet another class of cases hold that when 
the judgment on which the execution issues is in law a lien 
upon the land to be sold, then no levy whatever is necessary, 
and that as a consequence arising therefrom, the production of 
a valid judgment, execution, and a sheriff's deed purporting 
to have been made on a sale under such execution, is all that is 
required.^ 

§ 642. In the case lirst cited, the court, Beonson, Justice, 
cite Catlin v. Jackson, 8 John. 646. Eut on reference to tliat 
ease it is seen that the necessity of a levy was not therein 
involved, and that a levy was in reality made, and a return 
thereof setting it out at large. The real objection was that 
the officer did not, on levying, take corporeal possession of the 
land which the court held was not only unnecessary, but was 
impracticable. That it was unlike a levy on personal property 
wherein the possession accompanies the levy; a special prop- 
erty is vested in the officer: and he is ordinarily requested to 
exercise over the property actual possession or control. In 
Catlin V. Jaolcson, the court say that the first question "is as 
to the effect of the sheriff's seizure." * * '■'' * That, " In 
several essentials the effect of the execution must be different 
from afifia. levied on personal estate only. The delivery of 
the fiya. gives no new rights to the plaintiff, and vests no new 
interests. The general lien is created by the judgment, and 
execution is merely to give that lien effect ; not by vesting a 
possessory right to the land affected by it in the plaintiff, but 
by designating it for con%'-ersion into money by the operation 
of the fi fa. and the act of the sheriff by virtue, of it. It is 
not so as to personal property. Tliat is bound from the 
delivery of the fifia. to the sheriff. Wlien he seizes he may 
remove it for safe keeping, and this not only to give effect to 
the seizure, but for his own security. '" * * * ISTone of 
these reasons apply to real estate. It is not necessary that tlie 

' Draper v. Bryson, 17 Mo. 70; Brooks v. Kooney, 11 Goo. 433; Smith n. 
Hill, 23 Barb. G56. i 

'Wood V. ColviD,5 Hill, (N. Y.) 328; Tullis v. Brawlcy, 3 Minn. 277 ; 
Folsom c. Carli, 5 Minn. 333, 337. 
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sheriff should possess himself of it for safe keeping."! Then 
this case, so far- from involving the necessity of a levy, shows 
that a levy was really made on the land ; that a return was 
made setting out the levy at large; and that a venditioni 
exponas then issued, on which the land was sold. The real 
point was, not whether a levy is necessary, but whether the 
levy which was made had the effect, before sale, to take away 
the debtor's right of entry on the land. The court held that 
it did not, because unlike a levy of personalty, the possession 
of the lands is not by the levy changed. "VVe have given thus 
much of the opinion in that case to show that it does not bear 
out the subsequent ruling in Wood v. Oolvin as to there being 
no necessity of a levy when the judgment is a lien upon the 
land to be sold. Nor does the case of Greene v. Burke., 
referred to in Wood v. Colvin, come iip to the point. This case 
was in replevin and there was no necessity to consider levies 
on land; yet the learned judge, (Justice Cowen) refers to the 
subject, and intimates an opinion that such levies are unneces- 
sary inasmuch as unlike a levy on personal property, they 
neither satisfy the judgment to any extent nor vest an interest 
in the officer in the land.^ 

§ 643. The same principle, however, is fully asserted in 
Minnesota. It is there holden in as broad terms as in Wood 
V. Colvin, that in executing writs of execution issued on judg- 
ments which are liens upon the lands to be sold, no levy is 
necessary. 3 

§ Gi4. So, where in attachment proceedings, there is a judg- 
ment identifying the levy of the attachment, the date thereof, 
and land attached, and ordering the land by description to be 
sold on writ of venditioni exponas, or on special execution, then 
no levy of the writ of execution, or of venditioni exponas is 
required. The attachment levy and order of sale stand in 
stead of a subsequent levy of the execution, and the sale wiU 
relate back to and carry title from the date of the levy of the 
attachment. In s^ch case the judgment itself is sufficient, and 

' Colvin 11. "Wood, 5 Hill, 238. 

' Greene u. Burke, 33 Wend. 490, 498. 

• Tullis «. Brawley, 3 Minn. 277 : Folsom v. Carli, 5 Minn. 333, 337. 
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indeed the Lost evidence of the attachment levy and of the 
date thereof, which are tlierein fixed by judicial finding. The 
reason why no levy is then required of the writ of execution 
is that the original attachment levy and the judgment seize the 
land, and the only office of the writ of special execution, or 
of venditioni exponas is to bring about a sale. 

§ 645. If, however, only an ordinary judgment be taken, 
and only an ordinary writ of execution issue, then a levy may 
be necessary, as in such case the chain of the attachment lien 
is broken of record; to fix tliat lien in any future controversy, 
(if it can be done at all) the execution purchaser must rely on 
the writ of attachment and levy thereof, if possibly to be found 
in the files of office under the modern practice where complete 
records are not usually made. If found, however, would they 
cut off the rights of an innocent intervening purchaser, with- 
out knowledge, and who buyg of the execution debtor between 
the date of the attachment levy and the date of the judgment? 
We submit that in such case a lonafide purchaser would not 
bo charged with notice of the attachment levy and lien thereof 
after the writ had served its functions and had become dormant 
in the mere files of office. 

§ 646. Although no interest is vested in the officer or in 
the plaintiff by the levy of an execution on lands : that is, no 
interest in the property; yet a lien attaches, if none existed 
before, in behalf of the plaintiff by virtue of the levy, and a 
right in consequence thereof to make his debt thereof as of 
priority to and proceeding of another subsequent thereto. 

§ 647. It is urged, as we have seen, that because a levy on 
lands, unlike one on personalty, vests no property in the officer, 
that therefore no levy need be made, where there is execution 
on a judgment which in law is alien; but suppose the judg- 
ment lien expire before sale, though after advertisement of 
sale, under such circumstances, what then becomes of the 
plaintiffs lien? What protection has he, as against an inter- 
vening lona fide purchase, made without notice, or even with 
notice of the intended sale? It is well settled that if a levy 
on lands be made during the execution debtor's lifetime that a 
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sale may be inade after liis deatli.'' Eut liow so if the lc\7 is 
unnecessary, or if a levy lias no effect? Altliougli a le^ry on 
tlie realty, unlike one on personal proj)erty, vests not a pro]3- 
erty in the officer, yet we conceive that it affects such a lien 
upon and so seizes the title as not only to place the same 
beyond the power of the debtor to sell as against the judgment 
lien, but as also to give priority over subsequent levies.J 

§ 648. This very point was decided in Baiik of Missouri 
V. Wells,'^ where the judgment lien expired after levy and 
before sale of the land by the sheriff. The court held that the 
previous levy preserved the lien of the judgment xmtil the 
Avrit was fully executed. 

§ 649. When the sale, as in Wood v. Colvln, is made upon 
a writ of venditioni exponas, no levy of that writ is necessary, 
for, if it follows a fi. fa., the levy has already been made by 
the latter; and if it is ordered as an original, then it describes 
the land that is therein ordered to be sold. Such writ, how- 
ever, usually follows a fi. fa. on which a levy has been made, 
but no sale; the ve7idi then goes to complete the work, by 
order of the court. It directs the land previously levied on to 
be sold. The sale, when made, relates back to date of the levy 
on the fi. fa., and if the proper relation thereto has been kept 
\ip on the record and in the latter ^v^■it, carries title from that 
date; and the order for issuing the wi-it of venditioni exponas 
shuts out all collateral inquiry as to the regularity of the prior 
writ of fi. fa. and of the levy and return thereof. ^ 

§ G50. In Smith v. Hill* it is expressly ruled that a lev}- 

' Wheaton v. Sextou, 4 "Wheat. 503. 

^ 13 Mo. 3G1. In this case the Supreme Court of Missouri dispose of the 
question in the following terms : " The lien of the judgment under which 
the defendant deduces his title was prior to that of the plaintiff, and long 
before the expiration of the prior lien ,in execution was sued out and 
delivered to the sheriff, the effect of which was to continue that lien until 
the execution of the writ, although the time had elapsed during which 
the lien of a judgment continued." * -* * * " Then the prior levy 
of the executioner under the junior judgment, although the lien of that 
had not expired, did not divest the priority of the older judgment." 

= "Weir D. Clayton, 19 Ala. 133. 

* 23 Barb. 650, 600. 
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IS presumed in law, wlien an execution sale, that is in ptlier 
respects sufficient In law, is shown. In that respect the court 
hold the following language: " It is said there is no proof of 
levy. The presumption is that liie sheriff did his duty, and 
levied before the sale." 

§ 651. In Mercer v. Doe''- the court say: "The levy, sale, 
and return of the writ were sufficiently shown by the sheriff's 
deed ; but whether the land was sold with or without apjDraise- 
meiit, does not appear in the record. "-^ * * ■•• It is true 
when the law requires a sheriff to appraise property taken on 
execution a sale without appraisement would be a nullity; but 
in the absence of any jjroof on the subject, he Mdll be jjresumed 
'in that respect to have done his duty." 

§ G52. lu Carpenter v. Doe^ the action was ejectment 
involving title to land under a sheriff's sale. The court held 
that the execution purchaser was only bound to show a judg- 
ment, execution, sale, and deed. In that case the court lay 
down the rule as follows : " It is a general rule that a pur- 
chaser at sheriff's sale is bound only to show the judgment of 
a competent court, an execution warranted by the judgment, 
and a sale and deed under it." 

§ 653. As to the showing of a sale, we submit that the 
deed itself is sufficient evidence thereof in the first place. 

§ 651. Allowing the doctrine that ordinarily it is necessary 
only to show a judgment execution and sheriff's deed pur- 
porting to have been made in pursuance of a sale thereon to 
bo the better ruling, still it does not follow that the ruling in 
the leading case of Wheaton v. Sexton, 4 Wheat. 603, was 
incorrect, for in that case the sale was made after the death of 
the defendant in execution, and it became therefore necessaiy 
to show a levy to bring the case within the power of the 
ofiicer to sell, to do which he had no power as against a dead 
defendant, unless the levy was made before the death occurred. 
In cases then of that class a levy becomes important as fixing 
the power of the officer to proceed. The want of it then is 
not a more irregularity, but a question of power. The one is 

' Mercer v. Doe, C Ind. 80, 81 ; Carpenter v. Doe, 3 Ind. 4C5. 
' 2 Ind. 405, 467. 
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cured by presumption of law when judgment, execution, and 
sale is made; tlie other, like jurisdiction in an inferior court, 
is not inferred. The letter of the case of W/ieaton v. Sexton 
seems to have been subsequently followed in some cases 
wherein the sales were against living defendants, and which 
were not in fact within the spirit or the reason of the case thus 
recognized as a precedent without any controversy raising the 
question of distinction. 

§ 655. Upon the whole we conceive it to be the duty of the 
officer, in all cases, in executing a writ o^ fieri facias, to levy, 
whether the property bo real or personal ; and that if the sale 
bo subsequent to the death of the execution defendant, a levy 
must not only be shown, but must have been made prior to 
the defendant's death, or else the sale cannot, without more, 
be sustained, whatever the effect might be, of lapse of time 
coupled with possession. That in all other cases arising under 
such writ ol fieri facias, whilst it is in like manner the duty 
of the officer to levy, the omission so to do, or to advertise the 
sale, or to make a return, will not affect a hona fide purchaser, 
if the sale be in all other respects sufficient and fair, even if it 
be made to appear thereafter in a collateral proceeding that 
such irregularities dicurred; and that in case it is not made to 
appear either the one way or the other, then by presumption of 
law the officer did his duty, and the court will hold that the 
requirements of the law in these particulars were complied 
with. 

§ 656. An execution issued after a year and a day from the 
rendition of the judgment, "the time limited" within which 
an execution must issue, and at the end of which tlie judgment 
becomes dormant, is holden to be valid, though there be no 
revival of the judgment. Such process is only voidable and 
not void. It is a justification until set aside, and a sale thereon 
in other respects proper will be sustained as against the execu- 
tion debtor. He cannot stand by and suffer the sale to be consum- 
mated and afterwards be allowed to cpiestion its validity in a 
collateral proceeding.' 

' Summers «. Moore, 3 McLean, 59 ; Armstrong v. Jackson, 1 Blackf. 
310; Childs t. McChcsuey, 20 Iowa, 431; Willard v. Whipple, 40 Vt. 219. 
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§ 657. In the case of Childs v. IfoChesney, in reference to 
in-egular execution sales, the court, after noticing the fact that 
tlic Iowa state raises a presumption in favor of regularity 
where the contrary does not appear, go on and lay down the 
rule of law on general principles, that a mere irregularity in 
the proceedings, writ or sale, will not render the sale void, and 
such is the prevailing doctrine of the books. In Wheaton v. 
Sexton, Supreme Court United States, the court lay down the 
rule that " the purchaser depends on the judgment, the levy, 
and the deed." "All other questions are between the parties 
to the judgment and the marshall."i 

§ 658. But if a sale be made in a manner inhibited by the 
statute, and such irregularity is made to appear upon the face 
of the proceedings, under and by virtue of which the purchase 
at sheriff's sale makes title the presumption of regularity and 
that the officer has conformed to his (^uty is, by such showing 
to the contrary overcome and will not avail the execution pur- 
chaser. ^ The rule of caveat emptor will then apply. 

§ 659. But a clerical error merely will not vitiate a sheriff's 
deed;^ especially when offered in an equitable proceeding. 

§ 660. Statutes requiring levies to be made of personal 
property, before proceeding to levying real estate, are ordinarly 
directory only, and a non compliance therewith will not render 
a sale of lands invalid.* 

§ 661. And the omission of the sheriff to inquire, in selling, 
if any one will pay the debt and costs for a less quantity of 
land than that covered by the best bid, though an irregularity 
will not vitiate the sale." If the sale be on two executions, 
one of which is void and the other valid, the title of the pur- 

' Childs «. MoChesney, 30 Iowa, 431. "Wheaton v. Sexton, 4 Wlieat. 503 ; 
Phili25s V. Dana, 8 Scam. 558; 'Woocl v. Colvin, 5 Hill, 331; Jackson v. 
Rosevelt, 13 Johns. 97; Cavender v. Smith, 1 Iowa, 306; Cox ■». Joiner, 4 
Bibb, 94; Averill v. Wilson, 4 Barb. 180. 

^ Piel 1). Brayer, 30 Ind. 333; and sec Stewart ii. Houston, 25 Ark. 311, 
as bearing on the same principle. 

= Stow V. Steel, 45 111. 328. 

' Cavender v. Smith, 1 Iowa, 306 ; Haydcn v. Dimlap, 3 Bibb, 216 ; Boelcr 
V. Bullett, 3 Marsh. 281. 

» Floyd V. McKinney, 10 B. Mon. 80. 
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chaser will be sustained. i The contrary is holden in Indiana.^ 

§ 6G2. A sale, on an alias "wi-it, when the process should be 
a, venditioni exponas is not void.^ Nor will a variance in the 
amount sold for aud the amount named in the deed avoid the 
title. ■* 

§ C63. "Where a judgment bore date on the 12th day of tlie 
month and the execution described the judgment as rendered 
on the 13th day of the month, and a sale was made under the 
execution by the sheriff, it was holden that such discrepancy 
did not avoid the sale.' 

§ 6f)i. Upon the principle that in law the whole term of the 
court is as one day, the exact date of the judgment may well 
be immaterial if the term is saiEciently apparent. 

§ G65. Nor will the variance of a small sum between the 
real amount of the judgment and the amount stated in the 
execution render a sale void if the execution otherwise identifies 
the judgment." 

§ 666. The irregularity of selling lands situate in a county 
other than the one from which the execution emanates, without 
first filing a transcript of the judgment in the county where 
the lands are, as required by statute, will not avoid the execu- 
tion sale as between the execution debtor and purchaser who 
buys with notice. The object of the statute is to impart notice 
of the sale and to afford the judgment creditor the means of 
making his judgment a lien. But the statute is merely direc- 
tory, and therefore a levy before the debtor has sold away the 
land gives the lien and a sale thereon gives title as against all 
persons buying with actual notice of the sales. Where actual 
notice exists, the implied notice from the record contemplated 
by the statute becomes unnecessary. Its necessity is super- 
ceded.' 

' Hcn-ick t), Graves, IG Wis. 157. 
= Brown ». McKay, 16 Ind. 484. 

° Stein 0. Cliambless, 18 Iowa, 474; Simpson «. Simpson, G4 N. C. 437. 
■* Herriolt B. Graves, 16 Wis. 157. 
5 Stewart v. Severance, 43 Mo. 333. 
« Cunningliam v. Fellmer, 26 Iowa, 117. 

•■ Hubbard ». Barnes, 39 Iowa, 239 ; and Chap, xviii. Collateral Imp'caclv 
mcnt. Revision of Iowa, Sees. 3348, 8349, 4105, 4107. 
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Salts made aftee the Death oe the ExECunoN Defesdaxt. 

§ 607. At common law no execution could legally issue on 
a judgment after the deatli of either of the parties, plaintift' 
or defendant, until the judgment was, hj scire facms revived 
in favor of or against the administrator or executor of the 
deceased party, plaintiff or defendant, as the case might be, 
except where otherwise provided by statute. Such is the general 
law yet of the several states where the common law prevails. 
But as to the effect of execution and sale thereon where the 
execution thus issued without revival, after the death of a 
party, there is a difference of opinion. In some of the states 
they are holden to be absolutely void, in others only voidable. ^ 
The weight of authority is that they are void.^ Yet each of 
the different rulings are paramount authority in the respective 
states wherein they are made. In some of the states tlio 
practice of revival still exists ; in others statutory innovations 

' Doe D. Hamilton, 23 Miss. 496 ; Butler v. Haynes, 3 K". H. 31 ; Spoer u. 
Sample, 4 AVatts, 367; Lucas d. Doe, 4 Ala. 679; Abbercrombe i;. Hall, 6Ala. 
657; Woodcock •». Bennett, 1 Cow. 711. 

' Stymets w. Brooks, 10 Wend. 307 ; Hildreth «. Thompson, 16 Mass. 101 ; 
Massie <b. Long, 3 Ham. 387 ; State v. Pool, 6 Ired, 388 ; Gwyn jj. Latimar, 
4 Yer. 23; Abbercrombie ». Hall, 6 Ala. 657; "Webber «. Kenny, 1 A. Iv. 
Marshall, 3415 ; The State v. Michaels, 8 Blackf. 436 ; Erwin b. Dundas, 
4 How. 58; Brown v. Pai-ker, 15 Illinois, 307. Speaking of. common law 
proceedings, in Brown «. Parker, the court say, the weight of authority is 
that " proceedings upon an execution sued out after the deatli of one of tlie 
parties without first reviving the judgment for or against the proper 
representative, are absolutely void, whether their validity be drawn in 
question directly or collaterallj'." That "judicial proceedings cannot be 
carried on in the name of a dead man. There is as much necessity for a 
plaintiff as a defendant. The proceedings in either case are as much 
arrested by the death of one as of the other." (Brown «. Parker, 15 111. p. 
310.) In Erwin's Lessee «. Dundas, the Supreme Court of the United 
States sum up the law of this subject in the following terms : " Upon the 
whole, without pursuing the examijjation further, we are satisfied that, 
according to the settled principles of the common law, and which arc 
founded upon the most cogent and satisfactory grounds, the execution 
having issued and bearing teste in this case after death of one of the 
defendants, the execution was irregular and void, and the sale and con- 
veyance of the real estate of the deceased under it to the plaintiif was a 
uullitj-." 
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have been made. Again, where innovations are made, the 
practice of revival, and tlic statutory remedy, are sometimes, 
if not always concm-rent, so that either may be pm-sued, and . 
omission to pursue one or the other will result in the same 
consequences, to an execution and proceedings thereon without, 
as if sued out at common law without revival. All will be 
void or voidable according to the rulings above referred to in 
the different states. 

§ C68. By statute, in Illinois, execution may issue after the 
death of the judgment debtor against the lands and tenements 
of the decedent withotit first reviving the judgment against 
the administrator or heirs, provided the plaintiff first give the 
executor or administrator of such deceased debtor three months' 
notice in writing of the existence of such judgment. If execu- 
tion issue and sale be made without first giving such notice, 
it is holden that the purchaser at such sale takes nothing, and 
the sale is void, so that no title passes under the deed of the 
sheriff. And if a notice be given, but describing the date of 
the judgment as of a different year than the date of the one on 
which execution really issues, the result will be no better; if 
sale be made no title will pass by the deed,i although it may 
have been intended to give notice of the judgment on which 
the writ really issued, as was probably the intention in the case 
above cited. And a sale made on execution issued on a dor- 
mant judgment, after the death of the judgment debtor, and 
without revival by scire facias, is void, and will not confer any 
rights as against the heir. 

§ 669. The statute of Illinois allowing writs of execution to 
issue on judgments after the death of the judgment debtor, 
does not authorize their issuance on dormant judgments. 

§ 670. When judgment liens have become dormant by run- 
ning seven years, they must then be revived by scire facias 
before execution can legally i^siie. l^or, under said statute, 
can execution issue in a like case, or even if the judgment be 
not dormant, after the death of the plaintiff, without the 
appointment of an administrator of such plaintiff, and record- 

' Picket «. Hartsock, 15 111. 279. 
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ing tlic appoiiitmont in the court wliero the judgment is. And 
in either case, if tlie lien has exjjired by the intervention of 
seven years, from the date of the judgment, then, although 
execution has been issued within a year and a day, the judg- 
ment must be revived from its dormant state before execution 
can legally go.^ 

§ 671. If the judgment plaintiff die before execution issues, 
then, by the statute of Illinois, the personal representative of 
the decedent may have execution in his own name, by record- 
ing in the court where the judgment is the letters of adminis- 
tration or testamentary of such personal representative, (or 
may revive the judgment in his own favor by scire facias, and 
thus have execution;) but if, on the death of the plaintiff, the 
executor or administrator take out execution without so record- 
ing his letters in the court where the judgment exists, or first 
making himself a party to the judgment, such execution, if 
neither the one or other of these previous steps be taken, will 
be void, and all the proceedings and any sale under it will 
likewise be void, and no rights will inure therefrom. ^ 

§ 672. Eut in case the execution issue and be levied during 
the lifetime of the parties, then the officer in charge thereof 
may proceed to sell notwitstanding the death of a party, and 
it will, at most, amount merely to an irregularity, but will not 
render the sale invalid.^ 

§ 673. And though, by statute, in Iowa, the presumption is 
in favor of sheriff's sales, by reason whereof the silence of the 
sheriff's deed as to whether the sale was made on an alias fi. 
fa., or on a venditioni exponas, would be presumed to have 
been made. on the latter; yet the Iowa courts hold that on gen- 

' Scammon ». Swartwout, 25 111. 32C. If tlio judgment debtor be dead, 
the scire facias must make the lioirs a party and give them a day in court, 
after the lien has expired, as the title has then vested in them. lb., and 
Turney v. Young, 33 111. 253. 

' Brown ii. Parker, 15 111. 307. 

' Siunner v. Moore, 3 McLean, 59; Wolf «. Heath, 7 Blackf. 154; Sprott 
r. Reid, 3 G. Greene, 489 ; Speer v. Semple, 4 Watts, 3G7 ; Butler «. Haynes, 
3 N. II. 31 ; Buttertield v. Walsh, 31 Iowa, 97; Gamble v. Woods, 53 Pcnn. 
St. 158, IGO; Wheaton v. Sexton, 4 Wheat. 503. 
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oral principles an irregularity in selling on alias instead of on 
a venditioni exponas, will not vitiate tlic sale.i 

§ 67i. And where a levy of a fi. fa. is made daring the 
life of the execution defendant, the Supreme Court of tlie 
United States liave liolden that writ of venditioni exponas 
may issue after defendant's death, to complete tlie sale." 

§ CTo. And so, where sale on execution under the valuation 
law fails for want of a bid to the amount bylaw required, and 
the execution, after levy and such effort and failure to sell, is 
returned, if in the meantime the defendant in execution dies, 
a writ of venditioni exponas may legally issue without revival 
by scire facias, notwithstanding the death of the defendant, 
and a sale thereon will bo legal and valid. Such sale will con- 
fer on the purchaser the same rights in reference to the date 
of the lien as if it were made on the original writ and levy.' 

VI. Sales when tileee is a Valuation Law. 

§ G7G. As respects valuation of the property, execution is 
to be made in accordance with the law in force at the date 
of the contract on which the judgment is rendered ; and if the 
contract be made under a valuation law, then the sale on 
execution should conform to its provisions, although the law 
be repealed, before execution or even before judgment.* 

§ 677. In such case no bid, when the property has been 
appraised, should be received of a less sum than the relative 
amount of the appraised value required by the statute; and a 

' Childs V. McChesney, 20 Iowa, 431 ; Butterfield «. Walsh, 21 loiva, 97. 

^ Taylor d. Miller, 13 How. 287 ; Bleeker «. Bond, 4 Wabli. C. C. C. 

' Taylor v. Miller, 13 How. 287. This was a case hrouglit up from Mis- 
sissippi, where the doctrine prevails in the state courts that such a sale is 
not absolutely void, but is only voidable in some direct proceeding, can- 
not be assailed successfully in a collateral proceeding. Smith & Mont 
gomery B. Winston, 2 How. (Miss.) 601 ; Drake ». Collins, 5 How. (Miss.) 
253 ; Harrington d. O'Rilcy, 9 S. & M. 216. 

■• Rew ■». Wood, 3 McLean, 575 ; Coviell «. Ham, 4 G. Greene, 455 ; Bur- 
ton 1). Emerson, 4 G. Greene, 393; McOracken b. Haywood, 3 How, 008; 
Hobson D. Doe, 4 Blackf. 487; Lane i. Fox, 8 Blackf. 58; Harrison «. Slipp, 
8 Blackf. 455 ; Law v. Smith, 4 Ind. 56 ; Tevis w. Doe, 3 Ind. 129 ; Kenzio %. 
Bronson, 1 How. 311; Rawley D. Hooker, 21 Ind. 144; McCrackcn v. Hay- 
ward, 3 How. 813; Collier v. Stonbaugh, 6 How. 21. 
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sale for a less sum is void.i To make a valid appraisement all 
the appraisers must ordinarily agree. ^ 

§ 678. And so, in Iowa, it is hold in like manner that an 
execution plaintiff buying in satisfaction of his own writ, at 
sheriff's sale made without appraisement, is chargeable with 
notice of the irregularity and takes nothing by his purchase. 
So likewise if the assignee of the judgment buy under like 
circumstances. The court decline to say what the effect in 
Iowa would be if the purchase was by a third party, as the 
question did not arise in the case before them ; but held the 
purchase by the beneficiary of the writ as void.'' 

§ 079. So in Sprott v. Ileid, and other cases, in Iowa, it 
had been previously held that whoever were the purchasers, 
such sales, without valuation, were void; that the want of 
valuation went to the power of the officer.* 

§ 680. As to the result of execution sales made in disregard 
of a valuation or appraisement law, the authorities are by no 
means uniform., some holding that such sales are void,^ whilst 
by others, though regarded as irregular, they are held to pass 
the title to the purchaser, as only voidable and as not open to 
collateral inquiry.'^ 

§ 681. We regard that as the true rule which is laid down 
in a parallel case, Gantley^s Lessee v. Ewing,'' by the Supreme 
Court of the United States, that if the law be merely directory 
as to the duty of the officer, then the sale and deed, without 
appraisement, will carry the title; but if the law contains an 
inhibition to sell without conforming to its requirements, then 
sales in disregard thereof are void. A sale on execution to 

' Harrison ii. Rapp, 2 Blackf. 1 ; Tyler v. Wilkinson, 27 Ind. 450. 

' Evans v. Landon, 1 Gilin. 307. 

' Maples V. Nelson, 31 Iowa, 323; Sprott v. Roid, 3 G. Greene, 497. 

* Sprott V. Reid, 3 G. Greene, 497 ; Coriell ii. Ham, 4 G. Greene, 455 ; Bur- 
Ion B. Emerson, 4 G. Greene, 393. 

» Doe V. Holman, 1 Smith (Ind.) 58; Evans s. Ashley, 22 Ind. 15; Tyler 
r. Wilkinson, 27 Ind. 450. 

' Shafer u. Bolander, 4 G. Greene, 201 ; Butterfield B.Walsh, 21 Iowa, 101. 

' 3 How. 707, 71G, 717. 
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satisfy pecuniary fines due to tlie state are not subject to valua- 
tion laws.' 

§ 683. An appraisement law in force in a state at the time 
of making a contract in such state, enters into and becomes a 
part of the contract, and execution sale thereon in such state 
must be in conformity thereto.^ But in case of a contract 
made in a state other than that wherein the judgment is ren- 
dered thereon, then the sale is not to be in conformity to the 
appraisement law of the state where the contract was made, 
but in accordance with the law of the state where the judg- 
ment is rendered, as it exists at the date of the judgment.^ 

§ 683. If one becomes replevin bail for another, in a judg- 
ment when and Avhere there is no law requiring appraisement 
of property to bo sold under such judgment, and the debt is 
realized out of the bail, then no appraisement is necessary in 
selling the land of the principal on execution in favor of tlic 
bail to reimburse to the bail the amount paid by him if the 
sale be in the same state.* 

§ 684. If judgment be rendered as an entirety on debts 
due by two distinct notes, one of which was executed under a 
valuation or appraisement law, and the other not, and land of 
the judgment debtor be sold without appraisement, and ■without-' 
the debtor's consent, upon a general execution issued on such 
judgment, and a conveyance be made accordingly, it is held in 
Indiana that the grantee of the sheriff takes no title.'' 

§ 685. The mere omission of the sheriff in his return to 
show that the property was appraised is not conclusive; that 
fact is open to proof aliunde:'^ moreover valuation will bo 
presumed if nothing appears in regard to it.' 

§ 686. Wliere it does not appear under what law the con- 

' Walshe n. Ringer, 3 Oliio, 327. 

= Law V. Smith, 4 Ind. 5G ; Doe v. Collins, 1 Smilli, (lad.) 58. 

= Hutcliins V. Barnett, 19 Ind. 15 ; Doe v. Collins, 1 Carter, (Ind.) 34; Doc 
■c. Collins, 1 Smith, (Ind.) 53; Shaffer «. Bolandcr, 4 G. Greene, 201 ; Stoiy, 
Conf. of Laws, Sec. 55G. 

* Tovis V. Doe, 3 Ind. 139. 

' Babcock v. Doe, 8 Ind. 110. 

« Thurston v. Barnes, 10 Ind. 289. 

' Evans v. Ashby, 23 Ind. 15. 
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tract Avas made on which the judgment is rendered, then the 
appraisement law in force at time and place of the rendition 
of tlio judgment must control. * 

§ 687. In Indiana a valid levy of an attachment upon 
real estate is a lien from the date of the levy, both in its own 
behalf and in behalf of other creditors subsequently attaching 
and thus come in to participate in the proceeds. Such lien 
overreaches the lien of judgments of subsequent date, rendered 
in proceedings instituted on ordinary process of summons. 

§ 6SS. When such attachments are prosecuted to judgment, 
and several executions issue thereon, some of which are subject 
to the valuation law and others not, and none of them have 
priority of another, then as the sale must necessarily be made 
on all the writs together, it may be made without valuation, 
and will, when so made, be valid. ^ 

§ 689. When, under the valuation law, a sale of real estate 
on execution fails for want of a bid, to the amount required on 
valuation by the statute, by reason whereof the writ is returned 
on a venditioni exponas issues and sale is made thereon, such 
sale relates back to the original levy and is but a continuation 
of the proceedings on the original writ. It saves the lien as an 
alias would have saved it and is a valid sale. 

§ 690. If, in the meantime, the defendant die between the 
time of the levy of the fieri facias and the issuing of the writ 
ot venditioni exponas, the latter may legally issue, notwith- 
standing his death, and a sale thereon is valid, and carries with 
it all the rights as to lien acquired by the original levy of the 
fieri facias or by the judgment. No revival \3j fieri facias is 
necessary. ^ 

§ 691. And where in Indiana, the execution debtor assented 
to a sale being made in disregard of the valuation law, upon 
a writ of execution which came within the terms of the law, 

' Indiana R. Way Co. •d. Bradley, 15 Ind. 23; whore by statute the rents 
and profits are first required to be appraised and ofl'ercd, a sale in disre- 
gard thereof is void; ib. and Davis v. Campbell, 12 Ind. 192. 

■' Shirk c. Wilson 13 Ind. 129. 

^ Taylor s. IMiller, 13 How. 387. This case came up from Mississippi, 
where it is holden as lias been seen, that in case of levy before a defend- 
ant's death, sale thereafter may be made without reviewing the judgment. 
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and Avhicla recpired valuation of tlie property about to bo sold, 
the courts of that state held that such defendant " could not ho 
lieard to say that the sale was void for want of appraisement." 
In such case the court say: "The maxim, 'that to which a 
person assents is not esteemed in law to bo an injury ' is appli- 
cable here." The sale thus made by consent, without tlic 
property being aj)praised, was sustained by the court, as to 
that particular point as valid and good in law.* 

§ 692. The disqualification of ane of the appraisers of lands 
about to be sold on execution, as that he is not a householder, 
where the statute requires holders as appraisers, does not in 
Iowa avoid an execution sale." Though the contrary is the 
ruling in some others of the states. ^ 

§ 093. In Iowa the policy of the law is to uphold and main- 
tain execution sales; and the statute of Iowa does not reqiiira 
the qualification of appraisers to be embodied or shown in the 
sheriff 's return. These, the court say, " rest i7i pais." And if 
the validity of a sheriff's sale is made to depend upon tlic 
qualification and selection of the appraisers, the purchaser holds 
Ills title continually at the liazard of having it defeated by 
parole testimony.* 

§ C94. By act of Congress of March the second, 1793, it 
was enacted that wherever by the laws of any state it was then 
required that goods taken in execution should be appraised, so 
iu like manner there should be an appraisement when taken 
in execution on executions from the United States courts; 
and tliat in case the ajjpraisei-s, on being summoned by the 
marshal, fail to attend, then the marshal should sell without 
appraisement.^ This provision was in effect extended to all 
the states then in existence, by the act of May 19th, 1S2S, 
which latter act gave the United States courts power to adopt, 
from time to time, the forms and pi-ocess of the several states 
wherein they were holden, and this act was extended to all the 

1 Stockwoll V. Byrne, 22 Incl. 0. 

' Hill v. Baker, 31 Iowa, 303. \ 

= Eddy V. Knapp, 2 Mass. 154; Whitman v. Tyler, 8 Mass. 284. 

' Hill v. Baker, 31 Iowa, 303, 300. 

' Brightley's Digest, 3C8. Sec. 3. 
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states then in existence by act of Congress of tlie first of 
August, 1842.1 go that wherever the state processes have 
been adopted by such acts, or subsequent a<;ts of Congress, or 
by orders of court made in pursuance thereof, the appraisement 
laws of the several states in force at such adoption are applica- 
ble to process from the United States courts. 

§ 695. The state law of the former is the law and guide of 
the United States courts in the several states in ascertaining 
the rights of litigants in the subject matter of litigation before 
them up to the time of judgment; but not the law of practice 
and j)rocess before or after judgment unless adopted by act of 
Congress or by some order or rule of court. 

§ 696. The remedy after judgment as to proceedings on 
execution conforms to the state laws in similar cases, if such 
laws are adopted, and not otherwise.^ But it is holden that 
the adoption of the process and "proceedings thereupon," is 
also an adoption of the incidents attached thereto, as to valu- 
ation and exemption laws; provided they be not unconstitu- 
tional, whether the law of such incidents be expressly adopted 
or not. 3 

§ 697. In Amis v. /Smith,* the United States Supreme 
Court, McKiNLEY, Justice, hold the following language: "We 
think this section of the act of 1828 (referring to the third , 
section) adopted the forthcoming bond in Mississippi as a part 
of the final jjrocess of that state at the passage of the act. And 
we understand by the phrase ' final process ' all the writs of 
execution then in use in the state courts of Mississippi which 
were properly applicable to the courts of the United States; 
and we understand the phrase ' the proceedings thereupon,' to 
mean the exercise of all the duties of the ministerial ofiicers 
of the state, prescribed by the laws of the state, for the pur- 
pose of obtaining the fruits of judgments. And among these 

' Brightlcy's Digest, 369, Sec. 6; Catlierwood v. Gapete, 3 Curt. C. C. 94; 
U. S. V. Knight, 14 Pet. 301. 

■ Wayman ij. Soutliard, 10 Wlieat. 1 ; U. S. Bank v. Halstoad, 10 Wheat. 
51 ; Amis v. Smith, 10 Pet. 309, 313. 

'TJnitecl States v. Knight, 14 Pet. 301, S. C, 3 Sumner, 358; Amis d. 
Smith, 10 Pet. 809, 313; Wayman v. Southard, 10 Wheat. 1. 

' Amis V. Smith, 10 Pet. 309, 313. 
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duties is to bo fonnd one prescribed to the sheriif directing 
liim to restore personal property levied on by liirn to the 
defendant, upon his executing a forthcoming bond, according 
to law, and the fnrtlier duty to return it to the court forfeited, 
if the defendant fail to deliver the property on the day of 
sale, according to the condition of the bond. These are cer- 
tainly proceedings upon an execution, and, therefore, the forth- 
coming bond must be regarded as part of the final process." 
So likewise proceedings under appraisement laws and laws 
exempting certain property from sale, when adojited, present 
parallel cases with the above. 

VII. Sales at M'incn tue ExectjTION Ckeditor is PtrECiiASEE. 

§ 698. In some of the states it is held that when the execu- 
tion plaintiff is the purchaser, lie is chargeable with all irregu- 
larities and omissions, and with full notice of all things mili- 
tating against the validity of the sale. In contemplation of 
law he is not, where tliere are irregularities, a hoiia fide pur- 
chaser. He pays nothing. i If the sale be not valid he may 
be reinstated to his rights on his judgment. In the case cited 
from 2 Ind. the irregularity was the selling without obtaining 
half the appraised value required by the appraisement law. 
IIow far this irregularity would have effected a stranger buy- 
ing at the sale, the court say they pass over as not within the 
case; but hold the purchase of the execution creditor void for 
such cause in an action at law. 

§ 699. By statute, in Indiana, if the execution creditor is 
the purchaser of the land at sheriff's sale on execution, and 
the judgment under which the sale is made be afterwards 
reversed, the sale is voided thereby j^ and likewise if it he 

' Harrison «. Doe, 2 Blaokf. 1 ; Simonds «. Catlin, 3 Caincs, 61 ; Hayden 
11. Dunlap, 3 Bibb, 201 ; Stepliens «. Dennison, 1 Oregon, 19 ; McLean Co. 
Bank v. Flagg, 31 111. 390; Keeling v. Hoard, 3 Head. (Tenn.) 593; Piol «. 
Brayer, 30 Ind. 333; Twogood «. Franklin, 27 Iowa, 339. The same rule 
applies witb equal force if the purchase is made by the attorney of the 
plaintiff. lb. But see ante eh. iv., pp. 59, 60, and also Wood v. Morehouse, 
1 Lans. (N. Y.) 405, wherein every execution purchaser, including the 
plaintiff, is declared a lona fide purchaser. 

' Hutchons V. Doe, 3 Ind. 528; Doc v. Crocker, 2 Carter (Ind.) 575. 
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reversed only in part, as for costs, where tlio sale Avas for the 
costs as well as for the debt.i And so it is held, inWisconsin.^ 
And on the other hand, the ruling, when he takes nothing, is 
in his favor. In Illinois it is held, upon general principles, 
that if the execution creditor purchase land at sale on his 
execution by a description so indefinite that he takes nothing 
by the jsurchase, that, on application, the sale will be set aside 
and satisfaction vacated, and a new execution will be awarded. ' 

§ 700. In other and numerous cases it is held that the 
plaintiff, as execution purchaser, is protected as a purchaser 
bona fide. In these cases, both in law and in equity, the 
cxeciition plaintiff, as a general rule, when a purchaser at 
sheriff's sale in discharge of his own debt is protected to the 
same extent as third persons or strangers to the suit.* 

§ 701. The courts hold that, " unless the equities of the 
adverse claimant are so strong and persuasive as to prevent 
the application of the rule, which indisputably obtains as to 
third persons," the purchaser will be protected. Such is the 
language of the court in Butterfield v. Walsh, 21 Iowa, 99. 

§ 702. In the case cited from 21st Iowa the court say fur- 
ther: ''Defendant had not even a deed. But if he had and 
failed to record it, and plaintiff have no notice of it, then in 
the absence of equities such as we have referred to, it would 
have had no validity against him, and his title would prevaiL 
And certainly defendant can occupy no better position, hold- 
ing an equitable claim without any paper evidence of it, and 
without notice thereof to plaintiff. " ^ 

§ 703. We have given the text of this case thus fully to 
show that the ruling of court is fully up to the point that the 
execution plaintiff, when a purchaser, is jDi'otected to the full 
extent, if the proceedings are regular, as is a third person or 
stranger. 

' Hutchens v. Doe, 3 Ind. 538. 

"■ Corwitli D. State Bank, 18 Wis. 560. 

= Hughes V. Streoter, 24 111. C47. 

^ Bntterfiold ®. "Walsh, 31 Iowa, 99 ; Wood v. Chapin, 3 Kan. 509 ; Evans 
■0. McGlasson, 18 Iowa, 150. 

' Butterfield v. Walsh, 21 Iowa, 98, 99 ; Wood v. Morehouse, 1 Lana 
(N. y.) 405. 
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§ 704. Bnt it is also held in Iowa, liowever, that an execu- 
tion plaintiff who buys at sheriff's sale on the execution in 
his favor, after an appeal is taken from the judgment on which 
his execution emanates, and with a knowledge of such an 
appeal, although no supercedeas bond be filed, is not a hona 
fide purchaser.! Tliat if the judgment bo reversed on such 
appeal, his title as executioner purchaser fails. And that it is 
equally invalid in the hands of his grantee, who buys after the 
reversal of the judgment. That sucli purchaser or his grantee 
do not come within the provision of the Iowa Revision, which 
declares that " property acquired by a lioixa fide purchaser, 
under a judgment subsec[uently reversed, shall not be affected 
by such reversal."^ 

YIII. SMILES Made Aftee tue Eetuek Day of tue 
ExEcunoN. 

§ 705. If the levy be made before the return day of the 
writ, the officer may sell afterwards on the same writ without 
a renewal of process. ^ 

§ 70C. It is immaterial to the purchaser as to the validity 
of the sale, whether the sale be made before or after the return 
day; or at what time the return is made; or whether tlie re- 
turn be correct or incorrect ; or wliether any return be made at 
all, if the writ really be levied before the return day mentioned 
therein.'! « j^ jg ^ot the return of the officer that gives title to 
the purchase, but the sale," say the court in Jiemington v. 
Ziinthicum. ^ 

' Twosood «. PranUlin, 37 Iowa, 239. 

" Revision of 18G0, Sec. 3541, 

' Remington v. Lintliicum, 14 Pet. 84, 83; Wlieaton v. Sexton, 4 Wlieat 
e03; Barnard ». Stevens, 3 Aric. 430; Cliilds «. McChesncy, 20 Iowa, 341; 
Stewart ii. Severance, 43 ]Mo. 323 ; Stein v. Cliambliss, 18 Iowa, 474 ; Pliilips 
0. Dana, 3 Scam. 558; Wood d. Colvin, 5 Hill, 231. 

■■ Remington u. Lintliicum, 14 Pet. 84, 93; Wlieaton v. Sexton, 4 Wheat 
503 ; Stewart v. Severance, 43 Mo. 333 ; Barney v. Patterson, G Har. & J. 20-i 

' 14 Pet. 84, 93. 
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IX. Sales to Thied Peksons, Bona Fide Pueciiasees. 

§ 707. Whether a lona fide purchaser at execution sale, lie 
being a third person and not the execution plaintiff, and buy- 
ing without notice, will take the estate free from unrecorded 
deed and jjrior equities, the same as an ordinary purchaser for 
value by jDrivate contract without notice, is a question upon 
which there is some conflict of authorities. But tlie later and 
better doctrine is that the execution purchaser takes the prop- 
erty against all sucli claims of which be has no notice. ^ 

§ 70S. The general rule lias been extended further, and the 
prevailing doctrine is, as has been seen, that the sale is equally 
valid, as in favor of a purchase by the execution creditor. ^ 

X. Void Executiom" Sales. 

§ 709. If the court from wliicli the writ emanates has not 
jurisdiction of the subject matter of the judgment then the 
cxecutiou sale is void. Tlie purchaser takes no title. Having 
none himself, he is therefore incompetent to confer title by 
transfer to another. ^ 

§ 710. So a sale made on process issued on a void judgment,'* 

' Butterficld v. Walsh, 21 Iowa, 07, 99 ; Parker v. Pierce, 10 Iowa, 237, 
233; Load. Cas. Eq. pt. 1, p. 75; Waldo ». Russell, 5 Mo. S87; .Jackson v. 
Chamberlain, 8 Wend. G20; Den «. Rickman, 1 Green, 43; Ins. Co. v. Lcd- 
yard, 8 Ala. 800; Orth v. Jennings, 8 Blackf. 430; Heistcr v. Fortner, 3 
Binney, 40; Killam «. Janson, 5 Harris, 467; Wood v. Chapin, 3 Kern, 509. 

^ See ante, chapt. iv., pp. GO, 03, and Wood i>. Morehouse, 1 Lans. (N. Y.) 
405. 

s Abby V. Ward, 8 Mass. 79. 

• Abby v. Ward, 8 Mass. 79 ; Webster «. Reid, 11 How. 437 ; Wright a. 
Boone, 3 G.Greene, 457; Harsheyu. Blackmarr, 30 Iowa, 101. In the case 
last cited, Harshey ». Blackmarr, 30 Iowa, 101, the validity of an execution 
sale under a special foreclosure of a mortgase was involved. In tlie fore- 
closure proceedings under w-hioh the sale on execution was made, there 
was neither actual nor constructive service on nor voluntary appearance 
of the defendant debtor; but an unauthorized and insolvent attorney 
entered an appearance in his behalf. In a proceeding to vacate the sale 
the court held that the judgment being void, the sale was a nullity and 
conferred no title. So in Webster •». Reid, 11 How. 437, the Supreme Court 
of the United States say : " These suits -were not a proceeding in rem 
against the land, but were in personam against the owners of it. AVhethcr 
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fi-om -whatever cause the judgment be void, the sale is also 
void. So also if the sale be made on a forged execution. ^ Or 
on an execution otherwise valid but enjoined. ^ Or on an 
original execution issued after defendant's death, the judgment 
not liaving been revived.^ 

§ 711. But though a sale of lands upon a void execution is 
void, when made on it alone, yet if at the same time the sale 
be made on one or more writs that are valid, the otficer selling 
on the several writs together, the title of the purchaser will be 
sustained.* Otherwise in Indiana.^ 

§ 712. In Missouri, a sale of lands on an execution which 
had been amended and altered bv the clerk, after it had been 
issued and delivered to the sheriif, was held to be void where 
the execution plaintiff was the purchaser." But, qnereP if the 
sale would have been void if made to a stranger to the execu- 
tion without notice to him of such alteration.'' 

§ 713. A levy of "all the unsold land" in a given tract is 
void for uncertainty of description, and a sale under such levy 
is likewise void, and confers no title or rights upon purchaser.^ 

§ 714. The identity of lands sold on execution must bo 
shown to a reasonable certainty. " 

they all resided within the teri-itoiy or not, does not appear, nor is it a 
matter of any importance. No person is required to answer in a suit on 
whom process has not been served, or ■svhoso property has not been 
attached. In this case there was no personal notice, nor an atiacliment 
or other proceeding against the land until after the judgments. Tlie judg- 
mcnts, therefore, are nullities, and did not authorize the executions on 
which the land was sold." 

■ Silver v. Coffee, 20 Texas, 4. 

» Morris c. Bradford & Walker, 19 Geo. 527. 

' Scammon i). Swartwout, 111. 326 ; Erwin i). Dundas, 4 How. 58 ; Carter 
K. Read, 5 Ham. 221; Lieper «. Thompson, 60 Penn. St. 177; Sample «. 
Barr, 1 Casey, 457. 

■• Herrick v. Graves, 16 Wis. 157. 

» Brown -o. JIcKay, 16 Ind. 484; Hutchins v. Doe, 3 Ind. 528; Clark v. 
Watson, 2 Ind. 400; Harrison v. Sip, 8, Blackf. 455. 

« Trigg v. Ross, 35 Mo. 165. 

■> Trigg v. Ross, 35 Mo. 165, 

8 Huddleston v. Garrett, 8 Humph. 620. 

= Pouud 1}. PuUen, 3 Yerg. 838; Clemens «. Reynolds, 34 Mo. 579; Hart 
t. Rector 7 Mo. 531. 
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§ 715. The nnassigned right of dower is not the suhjoct of 
execution sale ; and if it were, the sale of a given number of 
acres to be taken off of a certain side of the dower land, pros- 
pectively to be assigned, is void for uncertainty. It has no 
identity until set off, and the subsequent assignment of dower 
cannot make that valid which was invalid at the time the sale 
was made.i 

§ 716. A. levy and sale of land on execution described only 
as a " tract containing " a certain number of acres, more or 
less, being a part of a tract granted to a certain person in such 
levy, sale, and deed named, is void for uncertainty, and so is a 
deed by the otScer made thereon. For, though as between 
individuals in a private transaction it might possibly pass an 
interest capable of being ascertained or reduced to a certainty 
by a judicial proceeding, yet as such aid is not usually given 
to deeds on execution sales, the sale is void for uncertainty. ^ 

§ 717. If judgment be against an infant defendant, and the 
execution issue against the estate of the next friend of such 
infant, and sale be made thereon, the sale is void and the pur- 
chaser takes nothing. 2 

§ 718. A levy and sale made after the official term of the oiEcer 
expires, and when his official power has ceased, or after his 
removal from office, is simply void.* But otherwise if the 
writ be levied by him before his office ceases in either manner 
above named, and only the sale be made after the termination 
of his office. 5 

§ 719. By act of Congress it is provided that when a United 
States marshal goes out of office, a new writ of execution issues 
to his successor, who is to proceed as the former marshal 
would have proceeded in law if ho had remained in office, and 
thus complete the levy and sale.^ The case of Wheaton v. 

' Shields v. Batts, 5 J. J. Marsh, 13. 
^ Clemen v. Reynolds, 34 Mo. 579. 
" Wilson v. McGee, 3 A. K. Marsh, COO. 
' Bank of Tennessee v. Beaty, 3 Sneod, 305. 

' Larned ». Allen, 13 Mass. 205; Wheaton j). Sexton, 4 Wheat. 503; Fur. 
guson V. Lee, 9 Wend. 258, 2C0. 
« Stewart u. Hamilton, 4 McLean, 534. 
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Sexton originated in that part of the -District of Columbia 
which formerly belonged to Maryland. 

§ 720. The writ of execution being the only authority of 
the officer to sell, it follows that if the writ is satisfied or is 
based on a satisfied judgment he has no poAver to sell, and that 
if a sale be made after such satisfaction it will be void.i 

§ 721. But a sale to a lona fide purchaser will not be void 
by reason of the writ or judgment being only in part satisfied, 
■where no evidence of such part satisfied accompanies the writ 
and none was apparent on the record of the judgment. ^ In 
case of j)art satisfaction, if the land be sold for the whole 
original amount of the judgment, and the execution plaintifi' 
be the purchaser, then on bill filed in equity to set aside the 
sale, after possession and improvements by tlie purchaser, 
equity will compel a reconveyance of a proportionate part of 
the land to the execution debtor.* But in Knight v. Ajpi)le- 
gate,^ where a largo portion of the judgment was satisfied on 
the judgment record, and the clerk issued execution for the 
whole amount of the judgment without noting the credit on 
the writ or otherwise giving the sheriff notice thereof, by 
reason of which the sheriif raised the whole amount by sale of 
land, the court held that the sale was void. There was in 
reality no judgment to sustain the execution. The two amounts 
were different, whereas they should correspond. The true 
amount of the judgment at the time of issuing execution was 
the unpaid balance thereof, and that amount only of the origi- 
nal judgment the execution should have commanded the 
ofiicer to make. 

§ 722. As to the effect of an execution sale to a lona fide 
purchaser, when the judgment was fully satified previously to 
the issuing of the writ, and the purchaser buys ignorant of 
such satisfaction, and nothing appears of record as notice 

' Hunter t. Stephenson, 1 Hill, (S. C.) 415; Weston i>. Clarke, 37 Mo. 5G8; 
Chiles V. Bernard, 3 Dana, 90; States v. Salyers, 19 Ind. 433; Lavallo v. 
Rowley, 17 Ind. 3G. 

' Wallcer v. McKniglit, 15 B. Mon. 407, 470, 477. 

3 Ibid. 407. 

« 3 Mon. 388. 
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thereof, tlie authorities are variant, but the better opinion 
seems to be that such sale is void and confers no title on the 
purchaser. 

§ 7-2?>. The sale held invalid inking v. Goodwin, 16 Mass., 
was one in which the creditor first caused the arrest, impress- 
ment and voluntary discharge of his judgment debtor; then 
finding land on which to levy, issued aphmes execution, on 
which the land was extended. Upon trial of the right under 
the extent, the court held that the voluntary discharge of the 
debtor was a satisfaction of the judgment; that i)ie, p>lw'^i<^ 
writ afterwards issued thereon was therefore void, and that no 
right or title passed by the extent, i 

§ 724. The same principle should apply, it would seem, to 
a sale as to an extent, made upon a satisfied judgment. If not 
good to pass a title for a term of years it ought not be good to 
pass the fee. 

§ 725. In Wood v. Colvin, in ISTcw York, it was held tliat a 
purchaser at sherifi''s sale, under a satisfied judgment, buying 
with knowledge, acquired no title as against a purchaser under 
a junior unsatisfied judgment, and that his assignee or vendee 
occu]Died no better position. That if satisfied the power to 
sell ceased; such, too, it is believed, is the general rule; for 
who buys under a power buys at his own risk." 

§ 726. And in Swan v. Saddlemirc,^ Justice Sutherland 
says : " I am strongly inclined to the opinion that an execution 
issued upon a judgment which has been j^aid and satisfied, is 
to be considered absolutely void, and not voidable, and that 
the purchaser under such execution would acquire no title. It 
is a general rule that a purchaser under a power purchases at 
his peril. If there was no subsisting power or authority to 
scU, no title is acquired. But I abstain from a definitive 

' King V. Goodwin, 10 Mass. 03. 

' Wood «. Colvin, 3 Hill, (N. Y.) 500 ; Sherman u. Boyce, 15 Johns. 443 
Jaclcson v. Anderson, 4 "Wend. 447; Lewis o. Palmer, G Wend. 307 
McGinty 0. Herrick, 5 Wend. 240; Swan v. Saddlemire, 8 Wend. 070, C81 
Nielsen v. Nielsen, 3 Barb. 505 ; King 'n. Goodwin, 10 Mass. 03 ; Monchat 
«. Brown, 3 Rich. 117. 

» 8 Wend. 070, 081. 
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opinion upon this point "because I do not deem it necessary to 
the decision of this motion, and it may hereafter directly arise 
between other parties connected with tliis transaction." 

§ 727. Again in Wood v. Colvin,^ the court say: " If a pur- 
chaser can acquire a title under a satisfied judgment, it must 
be on the ground that there has been some fanlt on the part 
of the judgment debtor. If he stands by without taking any 
measures to arrest the sale, and without giving notice of the 
payment, and suffers a purchaser in good faith to part with 
his money, he may be estopped from afterwards alledging the 
payment to defeat the title of the purchaser." 

§ 728. But such -would not be the case if the purchaser 
himself knew the judgment was satisfied at the time of the 
pui'chase; having full notice thereof, the debtor would not be 
in fault by omitting to tell him what he akeady knew.^ 

§ 729. In Illinois it is held that a sale made on a day prior 
to the day of sale designated by the notice, is absolutely void, 
not only as to the purchaser, but also as to his grantee with 
notice; and moreover, that if the plaintiff be the purchaser he 
is chargable with notice of such irregularity. ^ 

§ 730. In Missouri, it is held that a levy and execution 
sale of a tract of land as an entirety, by its original descrip- 
tion, after it was subdivided into lots, streets and alleys, and 
sales of lots made to other parties, was void and conferred no 
title on the purchaser.* 

§ 731. In Kentucky it is well settled by repeated decisions 
tliat if the sheriff sell on execution a material quantity of land 
more than is required to satisfy the writ when the land is sus- 
ceptible of division, he exceeds his authority and the sale is 
void. 5 

' 2 Hill, 56G, 5C8. 

'' Wood 11. Colvin, 3 Hill, 506, 5G8; Myers v. Cochran, 39 Ind. 35G. In 
the case last cited, Jlyers v. Cochran, the purchaser, who had made pay- 
ment, refused repayment, with a knowledge that the judgment was satis- 
fied, and he took nothing by his purchase. 

» King D. Cusliman, 41 111. 31. 

' Henry v. Mitchell, 32 Mo. 513. 

' Stover v. Boswell, 3 Dana, 233; Patterson v. Corneal, 3 A. K. Slarsh. 
G18; Davidson «. MoMintry, 3 J. J. Marsh. G8; Morris v. Bruce, 9 Dana, 
211 ; Adams v. Kiscr, 7 Dana, 208; Shropshire v. Pullcn, 3 Bush. (Ky._) 512. 
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§ 732. And so, if the writ calls for one sum and the judg- 
ment for another and different one, a sale on such writ is void 
unless the diiference is so small as to come within the principle 
" diminumus non curat lexf^ and the transfer of the property 
to a ionafide purchaser, by the purchaser under the execution 
will not alter the case, i 

§ 733. So an execution sale of real estate based on a pro- 
ceeding in rem by atta(jjiment levied on real estate of a non- 
resident owner, was held to be void where it appeared from 
the record that there was no personal service nor newspaper 
publication, or mailing of notice and petition to defendant as 
required by statute, and no evidence appeared of defendant's 
residence being unknown, or that it could not be ascertained. ^ 

§ 734. The statute in Illinois allows execution to issue 
against the lands of a decedent, on a judgment rendered in his 
life time, by first giving a certain notice to the executor or 
administrator; the Supreme Court of the United States, as also 
the Supreme Court of Illinois, hold that such statutory remedy 
is cumulative, and does not prevent a resort to the common 
law remedy of scire facias to revive the judgment. But that 
an execution issued without either such notice or revival by 
scire facias against lands of a decedent is a nullity, and all 
proceedings under it are void. ^ 

§ 735. Such judgment, on the death of the defendant, (says 
Justice SvvAYNE,) " survives only for the preservation of its lien, 
and as a basis of future action." It has no practical vitality for 
-enforcement by the mere issuance of an execution. Tlie notice 
provided by the statute, or else its alternative process of revival 
by writ of scire facias must be resorted to, and is indispensable 
to give the judgment such vitality as will sustain an execution 
and sale thereon.* 

§ 736. In a proceeding bringing in question the title of a 

' Hastings b. Johnson, 1 jSTer. 613. 

' Hudson V. Tibbetts, 16 Iowa, 97; Brogliill v. Lash, 3 G. Greene, 357; 
McGaher 13. CaiT, 6 Iowa, 331. 

' Ransom v. ■Williams, 3 Wall. (U. S.) 313 ; Picket v. Hartsock, 15 III. 379 ; 
Brown v. Parker, ib. 307; Pinch i>. Martin, 19 ib. 111. 

* Ransom v. Williams, 3 Wall. 313 ; Picket v. Hartsock, 15 111. 279 ; Brown 
B. Parker, ib. 307; Finch v. Martin, 19 ib. 111. 
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purchase under sheriff's sale, made on execution issued after 
the death of the execution debtor, the burthen of proof rests 
upon the purchaser at slieriif 's sale, to show that the notice 
was given in compliance with the statute, or else a revival as at 
common law, by scire facias.^ 

§ 737. Where two parcels of land are included in one and 
the same mortgage, a separate execution sale of the right of 
redemption of one tract only, on execution against the mort- 
gagor, is inoperative and void. It passes nothing to the pur- 
chaser. (There is no rule, by which redemption can be made 
of the one tract alone; and the execution purchaser has no 
claim to redeem the other tract which is not included in his 
purchase.) 5 

§ 738. If an order of sale on execution issued to an officer 
be M'ithout a seal, when by the law of the laud a seal is 
required, it is invalid, and a sale of lands made in virtue thereof 
is void; the purchaser takes nothing. ^ So, in Indiana, a 

' Ransnn <o. Williams, 3 Wall. 313. 

' Webster v. Foster, 15 Gray (JIass.,) 31 ; Johnson «. Stevens, 7 Cush. 435. 

^ Ins. Co. v. Halleck, C Wall. 5oC. This case arose under the local code 
of Indiana, which provides that the execution is in all cases the remedy 
on a money jvidgmcnt, and shall be sealed with the seal of the com't. 
"In courts which pursue the chancery practice in foreclosing mortgages 
unaffected by statutory provisions, the sale is made by a commissioner 
appointed by the court. This is usually one of the standing master com- 
missioners of the court, or, for reasons shown, some special commissioner 
that purpose. In neither case does any process, or order, under the court, 
issue to tlic commissioner. He may, if he thinks projier, procure a copy 
of the decree and order appointing him commissioner, or if the partywho 
wishes the decree executed thinks proper in this mode to demand of him 
to proceed, he may furnish him with a copy. But it is believed that the 
decree itself is the authority on which the commissioner acts, and if he 
proceeds in conformity to the decree, the sale will be valid, although no 
copy has been placed in the hands of the commissioner. In the courts 
of Indiana, the distinction between common law and chancery proceed- 
ings is abolished, and under their code of civil procedure but one form of 
action, called a civil action, is known. This code provides, § 407, that 
'when a judgment requires the payment of money, or the delivery of real 
or personal property, the same may be enforced by execution.' g 409 
says: 'The execution must issue in the name of the stale and be directed 
to the sheriff of the county, sealed with the seal and tested by the clerk 
of the court.' § 035, which relates to the proceedings to foreclose a mort- 
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sIicrifF's sale of several parcels of land, all together iji solido, 
not having first offered each separately, is absolutely void.^ 

§ IW. Wliere the mode and form of proceedings in the 
highest courts of common law of a state are adojited as the 
practice in the United States courts of any district, a United 
States marshal's sale on execution, in such district, made other- 
wise than in accordance with such common law j^ractice of said 
state courts, is invalid and will not confer title on tlie j)ur- 
chaser. A departure in such case from the local law and 
practice requiring an appraisement of tlie j>roperty to be sold, 
and inhibiting sale for less than a named proportion of the 
appraised value, avoids the sale.^ 

§ 740. A judgment hi personam withoiit jurisdiction of 
the person of defendant, is a void judgment, and an execution 
sale thereon is also void. He who redeems from such sale as a 
judgment creditor takes nothing by his redemption; and an 

gage, we give verMtim: 'A copy of tlic order of sale and judgment shall 
bo issued and certified by tlie clerk, under tlie seal of tlie court, to the 
slierill', wiio shall thereupon proceed to sell the mortgaged premises, or 
so much thereof as maybe necessary to satisfy tlie judgment, interest and 
costs, as upon execution; and if any part of tlie judgment, interest, and 
cost, remain unsatisfied, the sheritf shall forthwith proceed to levy tlie 
residue of the other property of tlie defendant.' Though the order of sale 
hero described may not come under the name of any of the recognized 
common law writs of execution, as capias, fieri facias, or otliers, yet it 
comes clearly within tlie function and supplies the purpose of an execu- 
tion — that is a process issuing a court to enforce its judgment. The 
statute recognizes it as such, and requires that it shall issue under the seal 
of the court. The sherift" to whom it is directed is required to proceed 
' as upon execution.' If the debt is not satisfied by the sale of the prop- 
erty specifically mentioned in the order, it then operates as a, fieri facias, 
under which the sherilF is directed to levy the residue of any other prop- 
erty of the defendant. It is, therefore, to all intents and ijurjiosos an 
execution, and the statute expressly requires that it must issue under the 
seal of the court. Without the seal it is void. We cannot distinguish it 
from any other writ or process in this particular. It is equally clear that 
under the Indiana statute the sheriff could not sell without (his order, 
certified under the seal of the court, and placed in his hands. This is his 
authority, and if it is for any reason void, his acts purporting to be done 
under it are also void." 

" Tyler i). Wilkinson, 27 Ind. 450. 

^ Smitli V. Cockrill, C Wall. (U. S.) 750. 
17 
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execution sale of the premises made under tlie statute of Illi- 
nois, at the instance of the redemptioner and in pursuance of 
such redemption, is also void, and will be so regarded even in 
collateral proceedings, i 

§ '741. If a sale be merely irregular, or on irregular jDrocess 
it is voidable only; but if made without authority, it is void. 

§ 742. In St. JBartholomew^s Church v. Wood^ the rule 
laid down in Pennsylvania is declared to be " that a sheriif' s 
sale on a fi. fa. without a waiver of inquisition is void as 
wanting authority, and is not confirmed by the acknowledg- 
ment of the deed, or the distribution of the proceeds of sale." 
And as to mere irregularities, the court add, in this case, that 
" the acknowledgment of the sheriff's deed cures irregularities 
on the jDrocess or proceedings, but not a want of authority to 
sell." But this acknowledgment is not to be understood to be 
the mere acknowledgment in pais of the officer. In Pennsyl- 
vania it is an act in court, and its reception is a judicial act.^ 
Hence, in McAffee v. Harris''^ the court say: " After acknowl- 
edgment of the sheriff's deed in open court the title of the 
sheriff's vendee cannot be effected by mere irregularities, how- 
ever gross; nothing but fraud in the sale, or want of authority 
to sell, can defeat the title." 

§ 743. Tliis mode of taking the acknowledgment of a 
slieriff''s deed in open court in Pennsylvania operates as con- 
firmation of the sale, so as to assimulate such sales in that 
state, and in that respect, to a certain extent, to judicial sales, 
as has elsewhere been stated; but while such is the case, it 
does not seem to give validity to a sale made without authority 
of law, which otherwise would be void. Nor would it in a 
judicial sale.-'' 

' Jolinson V. Baker, 38 111. 98. 

= 6t Penn. St. 9G, 103. See also Davitl v. Lent, 8 Watts, 423 ; AVolf v. Payne, 
11 Casey, 97; McLaughlin v. Shields, 2 Jones, 289; Shoemaker v. Ballard, 
8 Harris, 94; McAfl'ee ij. Harris, 1 Casey, 103; Shields v. Miltenberger, 3 
Harris, 78. 

= Thompson v. Philips, 1 Bald. C. C. 372. 

* 1 Casey, 102; St. Bartholomew's Ch. v, Wood, Gl Pcnn. St. 96, 103. 

' Shriver i). Lynn, 3 How. 43, 59, 60 ; 3 Bouvier, 415 ; ante chap. 3, Thomp- 
son «. Philips, 1 Bald. C. C. 346, 273. 
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§ 74Jr. A jnclgment in fersonam, on service by publication 
and no personal service of process whatever, is void, when 
rendered by defanlt, there being no appearance of tlie defend- 
ant; and whenever on such judgment an ordinary Avrit of 
fieri facias issues and property is sold thereon, the sale is 
void, and the execution purchaser takes nothing thereby. Such 
a iiruceeding is not " due process of law." Instead of a gen- 
eral judgment in personam the creditor should proceed by 
attachment so as to obtain jurisdiction over the property, and 
should take judgment against the proiDci'ty specifically and an 
order of sale thei-eof. A sheriff's sale and deed on the judg- 
ment in personam is of no effect and may be impeached in a 
collateral proceeding.^ 

§ Ttl5. A pui'chasc at an execution sale, made with intent 
to defraud, hinder, or delay the creditors of the execution 
debtor, is fraudulent and void as against all hona fide credit- 
ors, or other execution purchasers of such debtor. ^ 

§ 746. The execution and judgment must correspond as to 
the character of the parties. A recovery of judgment by one 
in his cliaracter of administrator will not support an execution 
in his favor describing him only in his individual character, 
without the addition of administrator. The writ will be void, 
and so wliether the judgment and writ be against or in favor 
of an administrator. The execution, in either case, must 
correspond with the judgment as to the names and cliaracter 
of the parties. 2 

§ 747. So, a sale of a given quantity of land out of a speci- 
fied tract, without identity or description of the land sold, is 
void.* 

§ 748. As well at common laAV as by the statute, a sale, in 
Indiana, of lands of a decedent cannot bo made upon an execu- 
tion which is issued on a judgment rendered against the 

' Abbott V. Slioplicrd, 44 Mo. 333; Smith v. McCutchen, 38 Mo. 415; Lat- 
timer v. Union Pacific R. R. Co., 43 Mo. 105. 
« Dnncan v. Forsythc, 3 Dana, 229. 
' Palmer ®. Palmer, 2 Conn. 4C2. 
« Peck V. Mallams, 10 N. Y., 509 ; Clemens v. Rannels, 34 Mo. 579. 
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executor; and if tlie semblance of it be carried out, it will 
confer no title. It will be void.' 

§ 749. And so a sale of lands made on an execution and 
judgment against two defendants, one of wliicli is dead, is void, 
if the execution bear teste of a date subsequent to tlie deatli 
of one of them. 2 

§ 750. " If a bidder make representations to deter other 
bidders and is successful in deterring them, his piircliase is 
fraudulent and void,"^ and will be set aside. 

' Doo u. Woody, 4 McLean, 7o. 
' Ei'wiii B. Dundas, 4 How. 58. 

3 Vaiilrccs ». Ilyalt, Ind. 487; Hogg v. AVilkins, 1 Grant Cas. (Ponn.) 
67; J3imts «. Cole, 7 Blackf. 2Go. 
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I. By "VViioji TO EE IIade. 

§ 751. The deed can only be executed by tlie officer himself, 
or by liis general deputy, and whether by the one or by the other, 
it must, in either case, be in the name of the principal officer, 
and as his act.^ 

§ 752. A special deputy cannot execute the deed; nor can a 
deputy execute the deed in his own name. ^ 

§ 753. By statute" in most of those states in which lands arc 
sold on execution, instead of being extended, the deed may be 
made by the successor of the officer who sells, when such officer 
has, after the sale, ceased from any cause to exercise the func- 
tions of the office before executing a deed for the lauds sold; 
and, even without such a statute, the court, in a proper case, 
will order the successor of the officer selling to execute the 
deed. 5 But in California the rule seems to be established that 

' Jackson i>. Bush, 10 Johns. 323 ; Tillotson v. Cheatham, 2 Johns. 63 ; 
Haines «. Linsey, 4 Ham. 88; Jackson v. Kandall, 18 Johns. 7, 8; Glasgow 
V. Smith, 1 Overt. 144; Carr v. Hunt, 14 Iowa, 206 ; Young v. Smith, 10 15. 
Mon. 203, Iowa, 300 ; Keller s. Blanohard, 31 La. Ann. 38. 

' Anderson v. Brown, 9 Ham. 151 ; Lewis v. ThomjDSon, 3 Cal. 266. 

° Fowble v. Raybnrg, 4 Ham. 45 ; "Woods v. Lane, 2 S. & R. 53 ; Prescott 
v. Everts, 4 "Wis. 314; Conger «. Converse, 9 Iowa, 556; Thurston v. Boyd, 
25 Miss. 598; Fretwell v. Mooraow, 7 Geo. 264; McElmurry v. Ardis, '3 
Strobh. 312 ; People «. Boring, 8 Cal. 406 ; Philips v. Jamison, 14 B. Mon. 
579. 

(2G1) 
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the individual ofBeer selling sliall execnte the deed, even if his 
term of office has siibsecpently expired, and. in case of his 
death, then by a master appointed by court. ^ In Ohio, Penn- 
sylvania, and some others of the states, the practice is to con- 
firm the sales in eourt;^' and it has been liolden where this 
practice prevails that without confirmation sales on execution 
are invalid.^ 

§ 754:. In the leading case here cited, the court held that a 
"deed executed by the deputy sheriff, in tlie name and on the 
behalf of his principal^ was a good execution of the deed." 
That a " sale, and the consummation of that sale by deed, are 
acts which the sheriff may do by dejjuty." Tliat " the law 
does not require theui to be done by the sheriff in person."'* 
This doctrine holds good to the present day. 

§ 755. In Missouri the law requires sheriff's deed for prop- 
erty sold on execution to be acknowledged before the clerk of 
the court, by the sheriff; a certificate of such acknowledgment 
to bo endorsed by the clerk on the deed under the seal of tlie 
court, and a correct entry to be made of record by the clerk, 
describing the conveyance and the names of the parties to the 
suit in which the judgment was rendered on which the execu- 
tion emanated. 

§ 756. It is held by the supreme court of that state, that 
this provision of the statute is merely director so far as to the 
entry of record. That a purchaser having no control over tlio 
clerk cannot be prejudiced by the omission, or by the irregu- 
larity of the entry, and that the deed will be good if the proper 
endorsement is made thereon, although the entry of record be 
substantially defective. ^ 

§ 757. The deed must contain apt words of conveyance and 
grant, and though no particular form is required, it must 
substantially purport to grant and convey the premises to the 
purchaser in consideration of the contract of sale and payment 

' Anthony v. 'Wcssell, 9 Cal. 103; People v. Boring, 8 Cnl. 400. 
'^ Curtis 1). Norton, 1 Ham. 378. 
' Curtis «. Norton, 1 Ham. 378. 

* Jackson v. Busli, 10 Jolins. 233. Tlie same ruling had been previous!/ 
made in Tillotson «. Cheatham, 3 Johns. 03. 
' Scruggs v. Scruggs, 41 Mo. 343. 
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of the piircliase money. In the language of tlie court, in 
Johnson v. Bantoch, "it must apj)ear from the language 
employed that it was the intention to convey the title, and the 
language must purport to have that effect." ^ 

§ 758. We may also add that it must purport to be act of 
the officer in his official capacity, and not merely the individual 
act of the man or person filling the office. 

§ 759. However sufficient it may be to show that a pur- 
chase had been made at execution, and however sufficient as a 
mere certificate of pu.rchase on which to base a deed, yet, unless 
it purport to transfer the land, and convey the title, it will not 
be sufficient as a deed. In the case cited from Illinois, the 
instrument, (a copy of which is given in the subjoined note,) 
instead of purporting to be a deed, really negatives such idea 
by the words, "are entitled to a deed for the premises so 
sold." 3 

■ Johnson v. Bantock, 38 III. 111. 

° See Johnson v. Bantock, the instrument there relied on as the 
deed, was in words and figures as follows: "Know all men by these 
presents : That I have this day sold to Olof Johnson and Samuel 
Remington the following described tract of land, to wit: The south- 
east quarter of the north-east quarter of Section No. 29, in township 
No. 14, north of Range four, east of the fourth principal meridian, in the 
county of Henry, in the state of Illinois. The above described land being 
the same that was to Joshua Johnson on execution in favor of B.F.John- 
son, and against John J. Hall and Robert Duncan, on the 24th day of July, 

1858, for the sum of $195.43, and redeemed on the 24th day of October, 

1859, by Olof Johnson and Samuel Remington, who were judgment 
creditors of the said John J. Hall and Robert Duncan, by paying to rae 
good and lawful money for said Joshua Johnson, the sum of !!!318.69, it 
being the full amount of said judgment and interest up to that date and 
no more, and I have advertised and offered the same for sale at public 
auction this 14th day of December, 1859, according to law; and the said 
Olof Johnson and Samuel Remington, by force of the statute in such case 
made and provided, were considered as having bid the sum of $219.88, it 
being the amount of said redemption money so paid by Olol Johnson and 
Samuel Remington and interest thereon from the day of such redemption 
up to the present time, and no more, and there being no bid greater than 
said amount offered, tlie said lands were struck off a,nd sold to said Olof 
Johnson and Samuel Remington, judgment creditors as aforesaid, at the 
said amount of redemption money and interest; and the said Olof John- 
sou and Samuel Remington are entitled to a deed for the i^remiscs so sold, 
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§760. In some states the officer wlio sells may execute the 
deed after his term expires, i This, too, though his successor 
may have entered on the duties of his office.^ 

§ 761. The certificate of sale and the deed should refer to 
or recite the writ on which the sale is made, and no other, 
although several writs be in the hands of the officer. Eut the 
full amount sold for should be stated. 

§ 762. The disposition of the money is matter for state- 
ment in the return. 

§ 763. The deed is good as between the purchaser and 
execution defendant, if made officially by the officer, although 
the certificate of acknowledgment be defective as to the official 
character of the person acknowledging it and refer to him only 
by his personal name.^ And so it is good if made to the 
assignee of the purchaser, stated to be such in the deed by the 
officer.* 

II. To WHOM TO BE MaDE. 

§ 76J:. The sheriff's deed may be made to the purchaser, or 
to his assigns.'' Or, in case of the death of the purchaser, to 
his devisee," or legal heirs,'" as the case may be. 

§ 765. Tlie purchaser can assign his bid, and a deed from 

to liave and to hold the said described premises, witli all tlie appurte- 
nances thereunto belonging to tbe said Olof Johnson and Samuel Reming- 
ton, their heirs and assigns forever. 

"Witness my hand and seal this 14th day of December, ISoO. 

, — -..^ [Duly acknowledged as a deed.] 

I SEAL, j- "PURNELI. H. SlIITn. 

" ' ' " Sheriff of Henry County, Illinois." 

This instrument the court, that as a deed it "is not sufficient." 38 
111. 111. 

■ Lemon «. Craddock, Litt. Sel. Cas. 251. 

2 People c. Boring, 8 Cal. 40G; Anthony a. "Wessoll, 9 Cal. 103. 

^ In the matter of Smith, 4 Nev. 234. 

* McClnre t. Englehart, 17 111. 47; In the matter of Smith, 4 Nev. 254. 

' Blount B. Davis, 2 Dev. 19 ; Small •b. Hodgen, 1 Litt. IG ; In the matter 
of Smith, 4" Nev. 254 ; McClure n. Englehart, 17 111. 47 ; Frizzle b. Veach, 1 
Dana, 211. 

8 Summers u. Palmer, 10 Rich. 38; McElmurry 0. Ardis, 3 Strobh. 213. 

' Swiuk V. Thompson, 31 Mo. 330. 
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the sheriff to the assignee will be valid. ^ So, the purchaser 
may assign the sheriff's certificate of purchase where the prac- 
tice is to give certificates, and the deed may be made to the 
assignee theredf.^ 

§ 760. But a recital of such assignment in the sheriff's 
deed is only prima facie evidence thereof, it being the act of 
a third person and not of the sheriff. ' 

§ 767. And though the transfer or assignment of the sheriff's 
certificate be so defective that a deed to the assignee could not 
be coerced from the ofiicer, yet if he execute a deed in pursu- 
ance thereof to the assignee, the deed will be good.* The 
assignee of the certificate under the sheriff's sale is, in law, 
the assignee of the original party defendant to the execution.^ 
It may be enforced in equity." 

§ 708. A sheriff's deed to two persons for land sold to one 
of them as nominal purchaser, if in all other resiDCcts sufficient, 
will pass the title to both the grantees in common. 



7 



III, "When to be Made. 

§ 700. If by law there is no redemption, then it follows 
that the deed is due on payment of the purchase money, (and 
confirmation, if the latter is required.) Payment is to be made 
at once. The deed is then to be delivered within a reasonable 
time; that is, so soon as it can conveniently be made. 

§ 770. But if there be redemption, then the ordinary and 
!nost general practice is to give the buyer a certificate of sale 
showing his right to a deed at the end of the redemption term, 
if the land be not redeemed. ^ 

' Matthews o. Clifton, 13 S. & M. 330; Elcringer d. Moriarty, 10 Iowa, 78; 
Ci-ooks V. Katcliff, 11 Ircd, 321; Carter t). Spencer, 7 Ired, 14. 

"McClure v. Englehart, 17 111. 47; Summers d. Palmer, 10 Eicli. 38; 
Elei-inger «. Moriarty, 10 Iowa, 78; In tlie matter of Smith, 4 Nev. 254. 

3 Stafford e. Williams, 12 Barb. 240. 

< McClure v. Englehart, 17 111. 47 ; U. S. Bank n. Voorhees, 1 JIcLean, 
221; In the matter of Smith, 4 Nov. 254. 

5 McCroady n. Brisbane, 1 N. & M. 104; Brooks s. Ratcliff, 11 Ired, 321 ; 
In the matter of Smith, 4 Nev. 254. 

6 Whipple n. Farrar, 3 Mich. (Gibbs) 430. 
' Frizzle ». Veach, 1 Dana, 211. 

6 4 Kent, Cora. 431. 
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§ 771. Where the law calls for sncli practice, a deed made 
before the term of redemption expires is void.' 

§ 772. In Tennessee, however, it is liolden that tlie sheriff 
may make the deed at once, although there be redemption, and 
that the purchaser is in the meantime entitled to possession, 
but must account for rents and profits if the premises are 
redeemed. 2 

§ 773. But if confirmation is by law required, as is the case 
in some of the states, then the deed cannot be made under any 
circumstances until the sale is confirmed, nor can the certili- 
cate.3 In such cases the sale is quasi a judicial one. 

§ 774. If the plaintiff be the purchaser, he need only pay 
tlie costs and fees which are going to others than himself, and 
inay discharge the purchase money by receipting the same on 
the execution. He is not bound to pay it to the officer unless 
tliere be other liens or conflicting claims as to priority.'* 

§ 775. TJiough the deed be dated anterior to the time at 
which the right of redemption expires, yet if not delivered 
until that time, it will be valid. The delivery is the true date, 
and if the contrary be not sho\vn it is presumed to have been 
delivered at the proper time.'' 

§ 776. The officer cannot pass the title without actual 
receipt of the purchase money, as by charging himself with 
the amount bid.^ 

IV. "What Passes uy it. 

§ 777. Not only the land itself passes by the deed, if valid, 
but also such covenants of title as run with the land by ordinary 
conveyance, also pass to the purchaser by the sheriff's deed on 
execution sale.'' He gets the whole interest and estate of the 

' GorUam v. Wing, 10 Mich. 486; Gross v. Fowler, 21 Cal. 392; Bcrnal ». 
Gliem. 33 Cal. 6C8. 
= Bm-k V. Bank of Tennessee, 3 Head. G8C. 
" McBain «. MoBain, 15 Ohio St. 337. 
' Fowler «. Pearco, 2 Eng. 28. 
' Warfield v. Woodward, 4 G. Greene, 380. 
' State V. Lawson, 14 Ark. 114. 
' Kawle, Covenants of Title, 344 ; Laport d. Todd, 3 Vroom (N. J.) 134 
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execution debtor in tlio premises, including covenants of title, 
if any.i If tlie land be. redeemed by the debtor, lie is thereby 
re-invested Avitli the covenants of title. ^ It is to the interest 
of the debtor that the covenants of title should pass. They 
enhance the value and are presumed to increase the price at 
the sale. Were they not to pass they would become of no 
value to the execution debtor, he having no longer any estate 
in the land. 

§ 778. There is some diversity of opinion as to whether 
growing crops Avill pass to the purchaser at execution sale. 
Wliere lands are sold subject to redemption the question can- 
not well arise, for the title remaining, as also the possession, 
in the defendant during the time allowed to redeem usually 
affords to the execution debtor the opportunity of securing his 
growing crop, if any there be. 

§ 779. In Indiana, where lands are to be appraised and 
must bring a certain proportionate part of their appraised 
value, when sold on execution, and there being no redemption 
from such sales, the question necessarily arises as to the grow- 
ing crops, and the ruling is that they pass with the land to 
the execution pui'chaser. ^ But, in Ohio, under statutory 
regulations nearly similar to those of Indiana in thatrespectj 
it is held that growing crops, inasmuch as they are not 
appraised with the land, do not pass with the land by the 
execution sale.* 

§ 7S0. In Massachusetts it is held that the execution pur- 
chaser, if he makes peaceable entry into possession, becomes 
entitled to growing crops. ^ 

§ 781. The sheriff's deed on execution sale made to satisfy 
one or more installments of a judgment debt, discharges the 
lien of the subsequent installments and invests the purchaser 
with the whole estate. lie is presumed to have paid, as the 

'Rawle, Covenants of Title, 3C9, 370; Wliito v. Whitney, 3 Met. 81; 
Laport V. Todd, 3 Vroom (N. J.) 134. 
" Rawle, Covenants of Title, 370, 371, n.; "White v. Whitney, 3 Met. 81. 
» Jones V. Tliomas, 8 Blackf. 428. 

* Cassaly v. Kliodes ; Houts v. Showalter, 10 Ohio St. 126. 
' Nichols V. Dewey, 4 Allen, 38G. 
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highest bidder, the full vahie of the land, and is entitled to 
hold it clear of the judgment. i 

§ 7S3. It was formerly held in Pennsylvania that the sheriff 's 
deed, if there were no express understanding to the contrary, 
cut off all liens ;2 though in the case cited this is alleged to be 
a rule of all courts, yet we deem it to have been so only in 
Pennsylvania, and there it was by statute. ^ 

§ 783. To remedy this judicial anomoly, after the case of 
'Williams v. Norris, the Pennsylvania act of April, 1830, 
relative to execution sales, was passed, and the rule in that 
state now is that such sales are subject to superior liens, except 
such as the law entitles to participate in the jjroceeds of salc.^ 

§ 784. These latter, however, are not cut off by the sale, 
technically speaking, but are to be satisfied in their order of 
seniority out of the fund arising from the sale.'' 

§ 785. The deed on execution sale of mortgaged premises, 
on a judgment at law and execution sale, for the mortgage 
debt, carries only the mortgagor's equity of redemption, and 
is subject to the mortgage for the rest of the mortgage debt, 
if sold only for a part." 

§ 786. Where judgments are liens the deed of the sheriff 
relates back to the date of the judgment and carries title from 
that date against all claims and liens junior thereto.^ 

§ 787. Mere remarks of jDersons at the sale, not given as 
notice, will not charge the purchaser. » The title jjasses only 
by the deed." Until then and the end of the term of redemp- 
tion the right of the purchaser is held in abeyance, and if 
there bo redemption, vassj be discharged by payment of the 
redemption money, i <> 

' Ilcwson 11. Dygcrt, 8 Johns. 333. 

' AVilliams u. Norris, 3 Rawlc, 50; Zeiglcr's Appeal, 35 Penn. St. 173. 
= Jolmsoii t). Crawley, 35 Geo. 310 ; Hunter c. "VVatson, 12 Cal. 303. 
* Ilelfrich v. Weaver, 01 Pcnu. St. 385. 
<■ Ibkl. 

' Jaekson 'o. Hall, 10 Johns. 481. 

' MuCormick v. MoMnrtrie, 4 Watts, 193; Martin ». Martin, 7 Md. 3Ga 
e Tickc c. Ersick, 3 Rawle, IGO. 

» Calliu K. Jackson, 8 Johns. 530; Anthony e. Wessel, Cal. 103. 
» Vauslm V. Eli, 4 Barb. 150; Smith v. Colvin, 17 Barb. 157. 
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§ 7SS. Tliougli the levy and sale be junior, yet they pass 
the title if on a senior judgment, as against a senior levy and 
sale on a junior judgment where judgments are liens, i 

§ 789. Though tlie execution sale and deed of the mort- 
gagor's equity of redemption passes the remaining right of 
the mortgagor,^ yet if the judgment be not a lien, and before 
execution the mortgagor convey away his remaining riglit, or 
equity of redemption, to a hona fide purchaser, then by execu- 
tion sale thereof against the mortgagor nothing passes, for 
there was no longer anything to sell.^ 

§ 790. So if the sale purport to be of merely the equity of 
redemption from a mortgage, and the mortgage is already 
redeemed, tlien nothing passes by the sale and sheriff's deed, 
for nothing remained to sell.* 

§ 791. If the purchaser takes nothing by his deed, owing 
to the debtor's having no title, ho cannot recover bade his 
monej'- from the creditor, but may, in equit}', of the debtor, as 
the amount went to pay his debt.^ 

§ 792. If the description of the land is sucli as to not 
identify it, then the deed is void, and the purchaser takes 
notliing.^ 

§ 793. The sheriffs deed will not pass the right to a liouse 
on the land which another person has a riglit to take away, if 
the i^urcliaser buy with knowledge of such right; nor will he 
be entitled to damages for its removal.'' 

§ 794. Where a vendor sells land on a credit, retaining the 
legal title iintil payment, then takes judgment against his 
vendee for the purchase money, and causes the same land to 
be levied and sold generally on execution under such judg- 
ment, tlie purchaser at sheriff's sale takes the full legal anji 
equitable title to the land, (unless it bo subject to right of 

' Miu-shiill V. McLean, 3 G-. Greonc, 3G3; Rankin v. Scott, 13 "Wlicat. 177. 
' Dougherty ». Luitliicum, 8 Dana, 194. 
" Ibid. 
* Ibid. 

' Dunn V. Frazior, 8 Blaokf. 433. 

" Mason jj. White, 11 Barb. 173; Glenn v. Malony, 4 Iowa, 314; Bosworth 
0. Fai'cnlioltz, 3 Iowa, 84. 
' Coleman v. Lewis, 37 Ponn. St. 291. 
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redemption) leaving no interest whatever, equitable or legal, in 
either the original vendor or his vendee. ^ 

§ 795. There is a forcible illustration of this principle in 
the case of The Pittsburgh cond Steubenville Railroad Co. v. 
Jones, above cited, in which the court say: "The vendors by 
proceeding to sell the land under execution issued thereon, 
elected to sell the legal as well as the Company's equitable 
estate, and the sale upon the judgment for the purchase money 
was a virtual recision of the contract."^ In this case the court 
add, as a conclusion, that, " the sheriff's vendees, therefore, 
took the whole estate in the land — the Company's equitable 
interest under the judgment and execution upon which the 
sale was made, and the vendor's legal title in virtue of their 
implied agreement to sell the whole estate which they had 
agreed to convey to the company. As the sheriff's sale divested 
the Company's entire equitable estate, it follows that it no 
longer had any right or interest in the land whatever." ^ And 
so if a mortgage creditor take judgment at law for the mort- 
gage debt or a part thereof, and cause execution to issue thereon, 
and the mortgaged premises to be levied and sold, generally, 
and without stating that the sale is subject to the remainder 
of the debt and mortgage lien, the execution purchaser takes 
the whole title both of the mortgagor and the mortc-agee, and 
acquires the property free of the residue of the mortgage debt 
and free of the mortgage lien.^ 

§ 796. A lien creditor having thus elected to enforce his 
claim, or a part thereof at law, by taking judgment and causing 
the land subject to the lien to be sold generally, and witliout 
reservation, or as still subject to the lien, and as the propei'ty 
of the debtor, will be, by the principle of estoj^pel, prevented 
thereafter from denying that the complete title was in the 

' Pittsburgli and Stenbonville Railroad Co. u. Jones, 59 Poun. St. 433, 
43a, 437. 

^ Pittsburgh and Steubenville Railroad Co. v. .Jones, 59 Pcnn. St. 430-7; 
Love ». .Tones, 4 Watts, 405; Ilorbach v. Riley, 7 Barr. 81; Bradley u. 
O'Donncll, 33 Penn. St., 381. 

3 Pittsburgh and Steubenville R. R. Co. v. Jones, 09 Penn. St. 430, 437; 
Freeby «. Tupper, 15 Ohio, 4G7. 

* Fosdick V. Risk, 15 Ohio, 84. 
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execution defendant at the time of the sale, and estopped from 
again subjecting to sale for any unsatisfied portion of his 
claim.* 

§ 797. But if the vendor, who still retains the legal title, 
take judgment for the unpaid purchase money, and execute and 
sell tlie mere equitable right of the vendee in the premises, 
the s:ile will not be void, though the more regular way is to sell 
the land itself^ 

§ 798. In Iowa the vendor of real estate, " when part or all 
of the purchase money remains unpaid after the day fixed for 
payment whether time is or is not of the eseence of the contract, 
may (by statute) file his petition asking the court to require 
the jiurchaser to jDcrform his contract or to foreclose and sell 
his interest in the property, and the vendee in such proceeding 
is to be treated as to foreclosure as a mortgagee.-'' And the 
vendor may have a decree for rescission of the contract, or for 
a sale of the premises to satisfy the impaid purchase money 
and costs of suit. The same right will follow the note given 
for the purchase money in to the hands of an assignee or 
endorsee, if transferred with the understanding that the assignee 
should be subrogated to the benefit of the lien.* 

§ 799. Where land is sold on execution, subject to a vendor's 
lien, the purchaser under the execution sale stands in the 
shoes of the judgment debtor, except that the judgment debtor 
has a right to redeem from the execution sale. If he fail to 
do so within the time allowed for redemption by law, then the 
purchaser may receive the deed of the sheriff and redeem from 
the lien of the vendor, and thus obtain complete title to the 
land, free alike from the claims of the original vendor and of* 
the execution debtor.' 

' Simond's Estate, 19 Penn. St. 439; McGee i). Mellon, 23 Miss. 585; 
Mahoney v. Horan,53 Barb. 29; Freeby v. Tuppcr, 15 Ohio, 407; Posilick 
V. Risk, 15 Ohio, 84; Pitts, and Steu. R. R. Co. v. Jones, 59 Pcnn. St. 43G; 
Love c. Jones, 4 AVatts, 465 ; Horbaeh v. Riley, 7 Barr, 81. 

" Gaston v. White, 46 Mo. 486. 

- Revision of 1860, Sees. 3671, 3072; Blair v. Marsh, 8 Iowa, 144; Picrson 
V. David, 1 Iowa, 34; Page c. Cole, Iowa, 154. 

^ Blair v. Marsh, 8 Iowa, 144. 

» Boiiduraut v. Owens, 4 Bush. (Ky.) 603. 
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§ SOO. Wlicn hnsband and wife are seized of lands as 
tenants of the entirety, a pnreliaser of the hnsband's interest 
tlierein, nnder exetntion at sherift''s sale, cannot, in t)ie state 
of Pennsylvania, maintain ejectment on his purchase for any 
part of the property. In the language of the court, such jiur- 
cliaser " does not acquire, during the wife's life, any light to 
the possession,'either jointly with her or to her entire exclu- 
sion."' The husband and wife as tenants of the entirety are 
mutually seized of the whole; neither can alienate their inter- 
est without the consent of the other. ^ And though the decision 
in McCurdy V. Canning ia mainly 2)ut upon the Pennsylvania 
statute of April 11, 1848, yet, to our mind, the same result 
must follow if the statute be left out of the question. What 
one cannot sell himself cannot, on execution, be legally sold 
for liis debts.* • But this case, wJiich so. fully illustrates this 

' McCurily t. Ctuining, G4 Pcnii. St. 39 ; French v. JMchan, 56 Penn. 
St. 286. 

- 2 Bl. Com. 182; 4 Kent, Com. 362. 

s Gentry v. Wiigstaff, 3 Dcv. 270 ; French v. Mehan, 50 Penn. St. 286. 
Thatek, Judge: "This was an action of ejectment. Tlie defendants, 
Robert Canning and Eliza, his -wife, held under a conveyance in fee made 
to them during their coveture, and the question is whether tlic phvintifTs, 
who were purchasers at sheriff's sale of the husband's interest, can 
recover possession of any part of the property by this action. If an estate 
iu lauds be given to the husband and wife, or a joint purchase be made 
by them during coveture, thoy arc not properly joint tenants, nor tenants 
in common, for they are but one person in law, and cannot take by moities, 
but both are seized of the entirety, per tout et noniurmy. The consequence 
of which is, that neither the husband or wife can dispose of any part 
without the assent of the other, but the whole must remain to the survivor. 
2 Bl. Com. 182. So hnig ago as Doe v. Prarratt, 5 T. R. 652, Lord Kenton 
remarked : ' It lias been settled for ages that where a devise is to the hus- 
band and wife they take by entireties and not by moieties, and the liusband 
alone cannot, by his own conveyance, without joining his wife, divest the 
estate of the wife.' This species of tenancy arises from the unity of hus- 
band and wife, and it applies to an estate in fee for life or for years. The 
same words of conveyance which would make two other persons joint 
tenants will make the husband and wife tenants of the entirety. Joint 
tenants are each seized of the whole and not of undivided moieties. Of 
such an estate Montague, C. J., says, in Plowdon, 58: 'The husband has 
the entire use and the wife has the entire use, for there ai-c no moieties 
between husband and wife.' The attainder of the husband does not 
affect the wife's estate. 1 Inst. 187, a. Kor can tlie husband forfeit on 
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intej'csting subject, is of sufficient importance to -warrant the 
giving of the opinion of the learned, judge at lengtli. 

§ SOI. The inability of either party to convey without the 
other joiuing, has reference to the -whole and to each one's moi- 
ety of the -whole, for each are seized of the -whole, whicl seizin 
continues in the survivor on the death of either, leaving such 
survivor the sole o-wner of the -^vhole fee. Hence a purchase of 
the separate interest of either vests no right in the purchaser 
enforceable during the joint lives of the husband and wife, 
and of course not against the survivor of the execution defend- 

.'ilien so as tn sever the tenancy, 'because,' as Ckuisb says, 'the -svhole of 
it belongs to his "wifo as -well as to liim.' Tit. 18, ch. 1. Nor is such an 
estate affectoil by the statutes of partition. 4 Kent's Cora. .303; Tliornton 
V. Thornton, 3 Rand. R. 179. The act of 31st March, 1812, -W'hich destroyed 
survivorsliip between joint tenants in Pennsylvania, does not apply to 
entireties held by husband and wife. Robb e. Beaver, 8 W. & S. 111. So 
that tills estate remains as at common law, excepting in so far as it may 
have been affected by the act of 11th April, 1848, commonly called the 
Married Woman's Act. It -would seem to have followed, at common law, 
from the unity of husband and wife, and the subjection of the latter to 
the former, that the husband had tlie control of the estate during his life 
and might convey or mortgage it during that period. This is conceded 
by Kennedy, J., in Fairchild «. Cliastellux, 1 Barr. 181, and decided in 
Barber D. Harris, 15 Wend. C15; Jackson i). McConnell, 19 id. 175. If the 
husband might convey or mortgage it for tlie period of his own life, it 
would seem to follow necessarily that it might be taken in execution and 
sold by the sheriff for the same period, and that a purchaser of such an 
interest would bo entitled to recover the possession during the life of the 
husband by an action of ejectment. But just here the act of 11th April, 
1848, interposes an insuperable bar to such a result, declaring that ' every 
species and description of property, of whatever name or kind, whicJi 
may accrue to any married woman during coveture, by will, descent, deed 
of conveyance, or otherwise, shall be owned, used, and enjoyed by such 
married woman as her own separate property, and shall not be subject to 
le-yy and execution for the debts or liabilities of her husband, nor shall 
such property be sold, convoyed, mortgaged, or transferred, or in any 
manner incumbered by her husband without her written consent first had 
and obtained, and duly acknowledged, etc' The case, therefore, stands 
thus: Here is a married woman who is neither a joint tenant or tenant 
in common witli the husband, but who is seized of the whole estate, and 
with him entitled to possession of the whole. If a purchaser of tlie hus- 
band's interest may be put into possession with her, what follow? This: 
1st. You have destroyed lior estate and turned her entirety into a joint 
tenancy or tenancy in common. 2d. You have deprived her altogether of 
18 
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ant, wlioso interest may have sold on execution, as sucli inter- 
est ceases at his death and becomes sole in the survivor. 

§ 802. An easement incident to a mill and to the ground 
on vfhich tlie mill is situated, for the supply of ■water to the 
mill, is in connection with the mill and premises a subject of 
judgment liei; and of execution sale. The lien of the judg- 
ment covers the land or premises, which, being the principal 
thing, draws to it all its incidents as appurtenant thereto. 
Tliey, together, constitute one whole. They pass together and 
cannot be separately sold without destruction to a great extent 

the possession, beeanse it is not in the nature of things that she can enjoy 
actual possession witli a stranger as she did with lier husband. 3d. You 
have taken away Ler property without her consent and destroyed her 
rights, wliicli were protected by the act of April 11th, 1848. Slie was 
entitled to possession of tlie wliole witli her husband. You propose to 
give possession of tlie whole with a stranger, a possession which she can- 
not, and which ho probably would not, enjoy. If it should be answered 
that the property may be rented, and a moiety of the rents and profits 
may be paid to her, that is only to say that you may deprive her of her 
estate and give her another of inferior value, a substitution which you 
liave no right to propose. The words of the act of 1848 are of so compre- 
hensive a character, and its purpose to protect every possible interest of 
the wife is so plain, that wo cannot, by any possible construction consis- 
tent with the object of the Legislature and the language which they liavo 
used, except this interest from its protection. These considerations lead 
us to the conclusion that one who, without the consent of the wife, pur- 
chases the husband's interest in real estate in which both husband and 
wife are seized of the entirety, and to the possession of the whole of which 
she is entitled equally with him, does not acquire, during the wife's life, 
any right to the possession, either jointly with her or to her entire exclu- 
sion. Practically these two propositions are not alternatives, but the same, 
for we can as easily marry her to a stranger as marry her possession to his 
without destroying her estate. The case of Stocbler «. Knerr, Watts, 181, 
is not in conflict with these views. The point to be determined here did 
not arise in that case, which was decided twelve years before the passage 
of the Married Woman's Act. In that case the hti^band and wife did not 
hold by entireties. Tliere was an al)solute conveyance in fee simple to 
the husband, coupled with a contemporaneous agreement, the intent of 
which was to control the conveyance and to give the estate jointly to the 
daughter of the donor and her husband in special tail, but it failed for 
want of apt words to accomplish the result, and it was hekl tliat the whole 
estate was in the husband for life, and that his freehold was a legitimate 
subject of execution. Judgment for the defendant on the point reserved." 
McCurdy v. Canning, 04 Penn. 
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of tlic lien security of tlic creditor, and at tlie same time 
sacrificing the property of the debtor. They are rightfully 
sold together, and together will pass to the purchaser, without 
particular reference to the easement, and under the general 
description of the premises by metes and bounds. ^ 

V. Its llEaTALs. 

§ 803. The deed of the sheriff need not recite the execution 
or other proceedings. It is suiBcient that they be referred to 
and identified; and then if inaccurately, such inaccuracy will 
not vitiate the deed. The variance is immaterial so long as 
the origin of the deed is clearly traceable to a proper source. 
Such irregularity can work no injury to the parties concerned." 

§ 804. The recitals of the deed are ordinarily frima facie 
true, so far as relate to the steps taken by the officer, and as to 
the authority to levy and sell.^ 

§ 805. It has been held that in their absence, proof of notice 
of sale must be made to enable the purchaser to enforce the 
deed.* But the general rule is to the contrary.-'' 

§ 806. In some states the recitals in the sheriff's deed are 
evidence by statute." But if the judgment be not referred to 
in the recitals, then to enforce the deed tlie existence of the 
judgment must be made to appear by other evidence.'' 

' Morgan -o. Mason, 20 Ohio, 401. 

= Humphry v. Beeson, 1 G. Greene, 199, 214; Perkins o. Dibble, 10 Ohio, 
433 ; Armstrong e. McCoy, 8 Ham. 128 ; Huggins «. Ketchum, 4 Dev. and 
Batt. 414; Cherry v. Wooaiard, 1 Irecl. 438; Driver v. Spence, 1 Ala. 540; 
Jackson n. Jones, 9 Cow. 182; Sneed c. Reardon, 1 A. K. Marsh, 217; Jack- 
son V. Streeter, 5 Cow. 529 ; Welsh v. Joy, 13 Pick. 477 ; Craig v. Vance, 1 
Overt. 209 ; Jackson «. Pratt, 10 Jolins. 881 ; McGuire ». Kouns, 7 Monr. 
386; Read d. Heasley, 9 Dana. 324; Wing ti. Burgess, 13 Maine, 111; 
Pliilips u. CoflFee, 17 111. 154; Jackson b. Roberts, 7 Wend. 83; Harrison -o. 
Maxwell, 3 N. & M. 347 ; Hines v. Scott, 11 Penn. St. 19 ; Loomis v. Riley, 
24 HI. 307; Buchanan «. Tracy 45 Mo. 437. 

' Orsborne ■». Tunis, 1 Dutch. G33, 662; Hardin n. Cheek, 3 Jones. Law. 
(N. C.) 135; Kelly v. Green, 53 Penn. St. 302. 

' Orsborne t. Tunis, 1 Dutch. G33, 662. 

' Perkins o. Dibble, 10 Ohio, 433. 

° Jourdan v. Bradshaw, 17 Ark. 106. 

' Jourdan ®. Bradshaw, 17 Ark. 106 ; Bettiscn v. Budd, 17 Ark. 546. 
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§ 807. In California the recitals in the deed are not evi- 
dence of their own truth as against strangers to the proceed- 
ings claiming adversely thereto.^ 

§ 808. In Illinois a misrecital of the name of the judgment 
plaintiif, as Joh?i PI., for Jacob H., is fatal to the deed without 
more; but is holdeu to be open to remedy by other proof, 
showinfr the variance to be matter of mistake.^ 

YI. Its Eelation. 

§ 800. "UTjcre by law the judgment is a lien on the land, 
the deed, on execution sale has relation back to the time of the 
judgment, so as to avoid, as against the execution purchaser, 
all intermediate liens and alienations. ^ 

§ 810. Wliere the judgment is not a lien, and there has 
been no attachment of the property sold on execution the deed 
relates back only to the levy,* or to the test;' or, as in some 
of the states, to the delivery of the execution to the officer,* 
ns may be regulated by the local a^ithority of the several states 
wherein there is not a judgment lien. The rulings in several 
of these, as will be seen by the above references are variant. 
But if the proceedings were by attachment, then the relation 
will be to the date of the attachment and levy, in some cases 
from delivery to the oifieer.'' 

§ 811. In Illinois there is a statute requiring a certificate 
of levy to be filed in the recorder's ofiice in the county where 
the lands levied on lie whenever levy is made by the sheriif 
of an execution emenating from a different county, and makin£f 

' Doncahue ». McNulty, 24 Cal. 411. 

- Johnson v. Adleman, 35 111. 205. 

s Bac. Aljt. Execution, 735; JlcCormack v. McMurtrie, 4 Watts, 193; 
Smith V. Allen, 1 Blackf. 22 ; Riddle «. Bryan, 5 Ohio, 48, 55 ; Kirk x. Von- 
berg, 34 111. 440, 448. 

1 Reicliart v. McClure, 23 111. 516 ; McClure v. Englcliard, 17 111. 47. 

'Winstead v. Winstead, 1 Hayw. 24a; McLain v. Upchareh, 2 Morpli. 
353 ; Gilky «. Dickenson. 2 Hawks, 341 ; Lewis v. Smith, 2 8. & R. 157. 

' Savage ®. Best, 3 How. Ill ; Bank XT. S. v. Tyler, 4 Pet. 366, 383 ; Million 
V. Riley, 1 Dana, 3G0. 

' Shirk V. Wilson, 13 Ind. 129 ; Cockney «. Milne, IG Md. 300 ; McMillan 
D. Parsons, 7 Jones, Law. (N. C.) 103. 
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Bucli certificate where filed notice of such levy to ail suhsequeiit 
purchasers, and declaring that before such certificate is so filed 
the le\y shall be of no effect as to subsequent creditors and 
'bona fide purchasers. But if such certificate be filed, then a 
sheriff's deed on execution sale under such levy bears relation 
as to title to tlio date on which such certificate is filed.' 

VII. Peioehy. 

§ 812. In Hanldn v. Scott, the Supreme Court of the 
United States, (Maesiiall, Justice,) say: "Tlie principle is 
believed to be universal that a prior lien gives a prior claim, 
wliicli is entitled to prior satisfaction out of the subject it 
binds, unless the lien be intrinsically defective, or be displaced 
by some act of the party holding it which shall postpone him 
iu a court of law or equity to a subsequent claim." 

§ 813. Therefore it follows from this, as was holden in that 
case, that a junior sheriff's sale and deed on an execution from 
a senior judgment, where judgments are liens, gives title to the 
purchaser against a senior execution sale and deed, on a junior 
judgment.^ 

§ 814. The rule is not only " universal," but is as old as the 
law of liens itself, and is inseparately an essential part of it. 
Priority is the ^■ery essence of the lien, and is its primary 
object. 

§ 815. It is holden by many authorities, that where tlic 
plaintiff in execution becomes the pxirchaser, he will not be 
protected against an unrecorded deed from the debtor for the 
same land older than his lien, as for want of notice of such 
deed, for that he has parted with no money, but merely 
receipted the writ. Whereas, as is alleged, to place himself in 
the position of Sonaj^cZe purchaser he must have actually made 
payment. = But even the ground of this reasoning is untrue 

' McCluro V. Engleliart, 17 111. 47. 

" Rankin v. Scott, 13 "Wheat. 177; Kirk -o. Vonberg, 34 III. 440; RogeM 
e. Bickcy, 1 Gilm. 03G; Marshall c. McLean, 3 (J. Greene, 363. 

' "Williams v. IloUinswortb, 1 Strob. Eq. 103; Prepman ». Hill, 1 Dev. & 
Bait. Eq. 389; Polk 's. Gallant, ib. 895; Kutherforcl f. Greed, S Irod. E. 
1223; Freeman v. ^Mebane, 3 Jones Eq. 44. 
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in part, for lie must at all events pay money in discharge of 
costs and charges of sale. 

§ 816. Under the statute of Iowa, declaring that " no instru- 
ment affecting real estate is of any validity against subsequent 
])urchasers for a valuable consideration without notice, unless 
recorded in the office of the recorder of deeds of the county in 
which the land lies,"i it is holden that a honafide purchaser at 
slieriif 's sale of lands takes the property discharged in law, of 
all equities arising under a unrecorded deed of which he had no 
notice ; and that a judgment creditor who buys in good faith 
at such a sale, is a honafide purchaser in that respect, and so 
is made other of the states.^ JSTot so, however, if the purchase 
in some with notice of the deed.^ 

§ 817. Though there is a conflict in the rulings on this 
subject, more especially in reference to registry acts in some 
of the states, yet the weight of authority is that third persons, 
Vonafide purchasers at 8herift''s sale, who have paid the pur- 
chase money without notice of an unrecorded deed, or equity, 
will be protected against the same.* Latterly, decisions have 
gone far towards extending the same rule to purchases by 
execution plaintiffs. In Walker v. JElston, the supreme coui't 
of Iowa adjudge the same protection at law to such purchasers 
as to third persons, and say, " the only question presented by 
the foregoing facts is, whether a judgment creditor purchasing 
at sheriff's sale takes, as in this case the lot of ground dis- 

' Revision of 18G0, see 3330. 

"■ Walker •». Elston, 31 Iowa, 530 ; Butterfield v. Walsli, 31 Iowa, 9T ; 
Vance v. Bergen, IG Iowa, 555 ; Evans v. !McGlosson, 18 Iowa, 150; Boun- 
ton V. Winslow, 37 Penn. 8t. 315. 

' Hoy V. Ailen, 37 Iowa, 208. 

* Leading Cas. in Eq. Pt. 1, 75; Jackson ». Chamberlain, 8 Wend. C20, 
Parker v. Pierce, 10 Iowa, 243 ; Waldo v. Russell, 5 Mo. 387 ; Donn v. Rick 
man, 1 Green, 43 ; Scribner v. Lockwood, 9 Ohio, 184; Ins. Co. v. Ledyard, 
8 Ala. 86G; Orth v. Jennings, 8 Blackf. 420; Mann's. Appeal, 1 Barr. 24; 
rieister «. Poster, 3 Bin. 40 ; Woods v. Chapin, 3 Kern. 509 ; Williams v. 
Janson, 5 Harris, 4G7 ; Walker v. Elston, 21 Iowa, 539 ; Butterfield v. Welch, 
21 Iowa, 97 ; Vanice -v. Berger, IG Iowa, 555 ; Evan v. Glasson, 18 Iowa, 
150 ; Norton v. AVilliams, 9 Iowa, 539 ; Masscy «. Westcott, 40 111. 100 ; Pos- 
dick «. Barr, 3 Ohio St. 471 ; Stewart ■». Freeman, 23 Penn. St. 130; Gonp «. 
Garticr, 35 Penn. St. 130 ; IVIcFadden t. Worthington, 45 111. 308. 
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cLarged of all equities arising under an unrecorded deed of 
which he had no notice actual or constructive at the time of the 
purchase. We have several times held that he did, and would 
be protected as an ordinary Tjonafide purchaser under section 
2220 of the revision."! 

§ 818. But the mere lleri^ of a judgment will not in itself, 
before sale, override a prior unrecorded deed of conveyance or 
mortgage, so as to confer title on an execution purchaser, who 
afterwards buys under it with notice thereof, actual or con- 
structive.^ If the deed or mortgage be recorded before sale 
the purchaser will be legally aifected with notice.* 

§ 819. "Where a judgment is rendered against a mortgage 
debtor subsequent to the date of the mortgage deed, and such 
mortgage deed is regularly executed and recorded prior to 
execution sale upon the judgment, a purchaser at the execution 
sale takes nothing but the debtor's mere right of redemption 
from the mortgage; and such, too, is the general rule, thougli 
the mortgage deed be not recorded ; provided the purchaser at 
the execution sale has notice of the mortgage.^ 

' Walker v. Elstoa, 21 Iowa, 531 ; Massey b. Wostcott, 40 III. 160; Evans 
J). McGlasson, 18 Iowa, 131. 

'^ For a lieu is not an interest in the property. It is merely a right to 
make the money out of it; until enforced by sale and deed no control 
exists over the property in the owner of the judgment lien. Conrad v. 
Atlantic Ins. Co. 1 Pet. 448; Miller v. Sherry, 3 Wall. 244. 

' As is said by TnOMPSON, Justice, in Grenemeyer ». Southern Mutual 
Insurance Company ; " A judgment is not a general and not a specific lien. 
If there bo jiersonal property of the debtor it is to be satisfied out of that. 
If there be not, then it is a lien on all his real estate without discrimina- 
tion, and hence the plaintiff is not interested in the property as property, 
but only in his lien. The judgment creditor has neither Jus in re nor ad 
rem, as regards the defendant's property. He has a lien, and the law gives 
a right to satisfaction out of the property, and that is all." (63 Penn. St. 
!!43.) See, also, Conrad «. Atlantic Ins. Co. 1 Pet. 384; Keinper v. Bavey, 5 
McLean, 507; Schaflfer i). Cadwallader, 13 Casey, 136; Thelusson ■». Smith, 
3 Wheat. 396. 

* Chipman n. Coats, 36 Iowa; Valintine v. Havener, 20 Mo. 133, 388; 
Norton v. Williams, 9 Iowa, 538; Parker v. Pierse, 16 Iowa, 327; Bell v. 
Evans, 10 Iowa, 353; Welton «. Tizzard, 15 Iowa, 495; Evans v. McGIas 
son, 18 Iowa, 151; Hoy v. Allen, 37 Iowa, 308; Potter v. McDowell, 43 
310. 93; Thomas v. Kennedy, 34 Iowa, 397. 

<> Hubble V. Vaughn, 43 Mo. 138. 
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§ 820. But if tliere be notliing of i-ecord to show a prior 
mortgage or other conveyance by the judgment debtor older 
than the judgment at the time of execution sale and payment 
of the purchase money, and the purchaser is without notice of 
such prior mortgage or deed, then the purchase under sheriff 
sale prevails against such prior conveyance. ^ 

§ S21. In Oliio, howerer, under the statute of Feb. 22, 1831, 
^vhich gives force, as bet'\^'een the mortgagee and third persons, 
to mortgages only from the tijne they are recorded, it is holden 
that a purchaser under execution sales, though buying with 
Icno'idcdge of an older unrecorded mortgage, and though ho 
1)0 the plaintiff iji execution, takes a title to the land that 
overrides tlie lien of an unrecorded mortgage or assignment 
to secure a Ijoimjide debt; and this, too, where the judgment 
was junior in date to the assignment or mortgage deed. 

§ 822. The Ohio courts hold " that such unrecorded instru- 
ments are good and effectual bct\recn the parties, but entirely 
nugatory as to third parties, both at law and in equity, until 
they are recorded." The same ruling exists in Ohio as between 
two mortgages where one is recorded and the other not. The 
first of I'ccord has priority.^ 

' Masscy i'. Westcott, 40 Illinois, IGO. In tliis case, involving a purchase 
liy judgment creditor, the supreme court of Illinois saj-: "Under our 
statutes a purchaser and a judgment creditor having a lien, stand upon 
the same eqnitj', and this lias heen so held ever since the act of 1833, and 
the case of Martin d. Dryden, 1 Gilm. 216. The same remark applies to 
another point made by appellant's counsel, to wit: That the lien of a 
judgment attaches onljr to Avhatever interest in the land the judgment 
debtor may, in fact, have, and does not take precedence of a prior pur- 
chaser claiming xmder an unrecorded deed. This has heen so held in some 
of the states, hut under our act of 1833, it is the settled law of this state that 
:i judgment lien attaches to M'hatever interest in re.il estate the records 
disclose in tlie judgment debtor, in the absence of actual notice from 
otlier sources." Massey v. Westcott, 40 111. KiO. 

= Fosdick V. Earr, 3 Ohio St. 471, 575; Holloday r. The Franklin Eank, 
IG Ohio, 533; White d. Denman, 16 Ohio, 59; Jackson v. Luce, 14 Ohio, 
514; Mayham v. Coombs, 14 Ohio, 438; Stancel v. Koberts, 13 Ohio, 148. 
Before the recording act of 1831, the recording of mortgages was placed 
on the same footing as absolute deeds; hence the rulings -were different. 
Fosdick ». Barr, above cited; White v. Denman, 1 Ohio St. 110; Stancel 
V Roberts, 13 Ohio, 148. 
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§ 823. In Ohio tlic rights of au execution purchaser at 
sheriff's sale, Lear relation by statute as against a dormant or 
unrccoi-dcd equity to the date of the sheriff's sale, and the 
deed, when executed, confers title as against all such equities 
from the date of the sale and not from its own date; therefore, 
where such equity is nnknown to the purchaser at the time of 
the execution sale, his deed from the sheriff, though of subse- 
quent date, will override such equity, although notice thereof 
be imparted to the purchaser after the day of sale and before 
the deliwry of the deed to him by the sheriff. The court say: 
"The deed executed at a subsequent date has relation back to 
that date, and is as effectual as if then made."i 

§ 82i. An execution purchaser Avho has not paid the pur- 
chase money is not a liona fide purchaser." 

§ 825. Ent when the purchase money is paid, the sale will 
confer a prior equity over an assignment of the land to a 
creditor to secure a prior debt, though the assignment be ante- 
dor in date to the judgment. ^ 

§ 820. As between executions emanating from several lien 
judgments of even date, the writ first levied is holden to 
N^btain priority.'' So, as a sequence, if the judgments be not 
liens. *" 

§ 827. When au execution purchaser buys land subject to 
a mortgage debt, and afterwards sells and conveys the same to 
a grantee, Avho takes with knowledge of the mortgage and 
who retains out of the purchase money a sum sufficient to 
discharge the mortgage, Avith a view to meet the same and 
protect himself against it by paying it off, he is thereby estop- 
ped to deny that the execution sale was made subject to the 
mortgage debt." 

§ 828. And in the same state a lona fide purchaser at 

' Oviatt c. Brown, 14 Ohio, 28o. 
= Swazcy v. Burke, 13 Pet. 11. 

= Fostliok V. Barr, 3 Ohio St. 471 ; Stewart v. Freeman, 23 Penn. St. 120. 
■• RockUill o. Hanna, 15 How. 189; Adams v. Dyer, 8 Johns. 350; Water 
man v. Haskins, ll Johns. 238; Bruce v. Vogle, 38 Mo. 100. 
' Lathrop v. Brown, 23 Iowa, 40. 
Crocks v. Doughiss, 50 Penn. St. 51. 
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slicriif 's sale, on a junior judgment, will take priority over 
the lien of an older judgment marked of record " satisfied," 
although not satisfied in point of fact. The record, as to the 
subsequent execution purchaser, is verity, i 

§ 829. If two mortgages be given for the purchase money 
of lands in one of the same transaction, and of one date, botli 
being recorded on the same day and within the time required 
by law, their equities are equal and their lieus are cotempora- 
neous; no priority is gained by either over the other. A 
sherifi''s sale of the whole property on either extinguishes the 
other. 2 

§ 830. But if one of the mortgages, though expressed to be 
for a part of the purchase money, be in reality the fruits of a 
different transaction, then it will become secondary to the other 
in point of priority, and a sheriif 's sale in foreclosure of the 
same will not divest or extinguish the other. 

§ 831. A sheriif 's deed for lands on execution sales, in 
Pennsylvania, comes within the registry acts, and is over- 
reached by a deed for the same lands executed by the debtor 
in Ohio, according to the laws of Pennsylvania, and recorded 
in the latter state within the time allowed for recordinsr foreign 
deeds, although the judgment under which the sale by the 
sheriff was made was rendered before the recording of the deed 
made in Ohio, and although the sheriff's deed was recorded 
^vithin the time allowed by the laws of Pennsylvania for 
recording domestic deeds. 

§ 832. The deed of the debtor made in Ohio prior to the 
rendition of the judgment in Pennsylvania left no interest in 
the land in the debtor to which the judgment lien could 
attach. 3 The estate had passed out of the judgment debtor 

' Coyne v. Souther, Gl Penn. St. 455, 438. 

' Duncan v. American Life Ins. Co. 52 Penn. St. 333, 256. In the case 
.above cited from 53 Penn. St. tlie court hold this language : "And the 
doctrine is unquestionably true tliat if purchase money be secured by two 
mortgages, and both are recorded on the same day, and witliin sixty days 
of their date, their liens are contemporaneous, and no priority of one over 
(lie other can be predicated; and, of course, a sheriif 's sale on either 
divests the other." 

' Ilultz -0. Haokley, 03 Ponn. St. 143, 144. Tlie court, in this case,- say: 
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to his grantee by deed, and this deed being recorded in due 
time was not fraudulent as to the execution purchaser. 

VIII. IIeGISTEATIO]S\ 

§ 833. Sheriff's deeds, on execution sales, are within the 
provisions of recording acts.i The purchaser is bound by and 
entitled to claim all the provisions thereof. ^ Therefore, in 
those states where priority in recording gives priority of title, 
an execution purchaser who first records his deed, within the 
law, gains thereby the same preference as if the deed was from 
the debtor himself. ^ 

§ 834. Such purchaser is no more chargeable by a deed 

"As it (the deed made in Oliio) was made and delivered before tlie recov- 
ery of the plaintiff's judgment, it vested in the grantee a valid and 
absolute title to the lot, which was not affected by the judgment, for, at 
the time of its recovery, the grantor had no interest in the premises to 
which its lien could attach, and consequently no title passed to the plain- 
tiff under the sheriff's sale. It still remains in the grantee unless he has 
lost it, as contended, by his laches in not recording his deed within the 
time allowed by law, in order to render it valid and operative against the 
plaintiff'. As a sheriff's vendee is a purchaser for a valuable consideration 
within the meaning of the recording acts, he is protected by them. If, 
therefore, the defendant failed to record his deed in proper time, it must 
be adjudged fraudulent and void against tbe subsequent deed of the sheriff 
under which the plaintiff' claims, and which was registered in the protho- 
notary's oiHce before the defendant's deed was recorded. If the defend- 
ant's deed had been executed and acknowledged within the state, then 
under the provisions of the first section of the recording act of 18th 
March, 1775, it would have been his duty to record it within six months 
after its execution, and the omission would have rendered it fraudulent and 
void as against the plaintiff. But as we have seen his deed was executed 
and acknowledged in Ohio, and if it is governed by the second section of 
the act, he had twelve months within which to record it before incurring 
the penalty of having it adjudged fraudulent and void against a subse- 
quent purchaser whose deed might be first recorded." 

' Hoosier v. Hall, 2 Carter, 556 ; 3 Bouvier, 58, n. ; Massey v. Thompson, 
3 N. & M. 347 ; Jackson v. Terry, 13 Johns. 471 ; Lessee of "Wallace v. Law 
rence, 1 Wash. C. 0. R. 503 ; Walker & Elston v. Green, 31 Iowa, 530 , 
Hultz V. Hackly, 63 Penn. St. 143, 144; Jackson v. Post, 15 Wend. 588. 

" Hoosier v. Hall, 3 Carter, 556 ; Potter v. McDowell, 48 Mo. 93 ; Masscj 
V. Wescott, 40 111. 160 ; Goup ®. Gartier, 35 Penn. St. 130. 

' Ellis V. Smith, 10 Geo. 353; Jackson v. Post, 15 Wend. 588; Jackson v. 
Chamberlain, 8 Wend. 630; Jackson «. Teny, 13 Johns. 471. 
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imperfectly recorded than he Avoiild be if tlic deed were not 
recorded at all.'^ 

§ 835. By tlie la-srs of Iowa, § 1047 of tlic Kevision, a pur- 
cliaser at execution sale is required to record his deed within 
twenty days after the expiration of the time allowed for 
I'edeniption. The failure to do so, however, will not postpone 
the deed to the benefit of a junior purchaser who buys 
with notice of the deed. In Harrison v. Kramer,^ the 
Supreme Court, Weight, Justice, say : " However much this 
section might operate to protect a Ijoixa Jide purchaser without 
notice, who might take title after the twenty days therein 
named, it certainly cannot protect one who purchased with 
actual notice of the rights of the purchaser under the execu- 
tion, or one who purchases with a fraudulent intention to 
defeat the execution purchaser's title." This statute was not 
designed to protect fraud, nor as a penalty against a failure to 
record, but to protect the innocent. A purchaser with notice 
of prior right in another is not innocent in that respect. 

IX. Collateral iMrEAcmiExx. 

§ 836. A sheriff's deed on execution sale, to a honafide 
purchaser, if regular in itself, cannot be impeached collaterally 
in a collateral proceeding for mere error or irregularity in the 
proceedings, judgment, execution, or return, or for want of a 
return, if there be a valid judgment and execution. ^ JSTor for 

' Goup n. Gartier, 35 Pcnn. St. 130. 

■■^ Harrison ii. Kramer, 3 Iowa, 543. 

= Landes v. Brant, 10 How. 371; Landes d. Perkins, 13 Mo. 354; Jackson 
V. Bartlett, 8 Johns. 861; Jackson v. Rosevelt, 13 Jolms. 97; Ware v. 
Bradford, 3 Ala. G7C; Love v. Powell, 5 Ala. 58; Hubert v. McCullum, 6 
Ala. 331 ; Cockerell u. Wynn, 13 S. & M. 117 ; Davis ». Wornack, 8 B. Mon. 
383 ; Hulupli ii. Beeson, 1 Iowa, (Green,) 199 ; Draper v. Bryson, 17 Mo. (3 
Bennett,) 301 ; Thompson v. Philips, 1 Bald. C. C. 34G ; Ashby c. Abney, l 
Hill, (S. C.) 380; Dew v. Wright, 1 Pet. C. C. 64; Wood v. Colvin, 5 
Hill, 331 ; Hines v. Scott, 11 Penn. St. 19 ; Maurior c. Coon, 16 Wis. 465 ; 
Boweu D. Bell, 30 Johns. 338; Lessee of Wilson -o. McVeagh, 3 Yates, 86; 
AYilson & Gibbs v. Corine, 3 Johns. 380; Vance d. Eeaddon, 3 N. & M. 399; 
Morrison v. Dent, 1 Mo. 346 ; Dew v. Despeaux, 7 Halst. 183 ; Dew b. Parley, 
7 Halst. 336 ; Dew v. Moore, 7 Halst. 331 ; Woyaud v. Tipton, 5 Sergt. & IJ. 
333; Clark v. Lockwood, 31 Gal. 330; Hendrickson c. 15. R.Co. 34 Mo. 188; 
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the reason tliat the appraisers, where the sale is mider tiio 
appraisement law, acted witlioiit seeing the land.i JSTor by 
parole evidence that the execution on which the sale was made 
was withdrawn, or that the levy had been abandoned before 
the sale. 2 ISTor for the execution having issued out of season, 
or for any fault of the sheriff in not following the statute, if the 
court has jurisdiction of the case from which the execution 
emanated. 3 Nor by failure of the slieriff to advertise, if the 
purchaser be a ionafide one.* 

§ 8.37. In Hubbard v. Barnes, 29th Iowa, the court held 
that a sale of lands situate in 0;ne county, on an execu- 
tion issued on a judgment in a different county, was valid as 
between the execution plaintiff and debtor, as also against a 
subsequent purchaser under the execution debtor with notice 
thereof, although a transcript of the judgment had not been 
filed as is by the statute provided, (Sees. 3248, 3249,) in the 
county where the lands were situate previous to the levy and 
sale. The court held that though the judgment could not 
become a lien on such lands without the filing of the trans- 
cript, and though the judgment and sale together would not be 
noted without such transcript which would be implied in law; 
that nevertheless actual notice of such judgment, execution and 
sale to a subsequent purchaser under the execution debtor 
serves in that respect in the stead of such filing of a transcript, 

Cox «. Joiner, 4 Bibb. 94; Furguson ■». Miles, 3 Gilm. 358; Sexton ». 
Wlieaton, 4Wheat. 503; Durham «. Eaton, 28 111.204; Jackson d. Rose- 
relt, 13 Johns. 97 ; Lovell -u. Powell, 5 Ala. 58 ; "Ware i. Bradford, 3 Ala. 
G7G ; Stow v. Steele, 45 III. 338 ; Kinney v. Knoeble, 47 111. 417 ; Armstrong 
T. Jackson, 1 Blackf. 210; Hinds v. Scott, 11 Penn. St. 1; Anderson s). 
Clarlie, 3 Swan, (Peun.) 156; Dunn ■». Merriweather, 1 Marsh. 158; Martin 
v. McCargo, 5 Litt. 293; Smith v. Morrison, 1 Mon. 154; Riggs v. Dooley, 
7 B. Mon. 339 ; Wilson v. McGee, 2 Marsh. G03 ; Childs v. MoChesney, 20 
Iowa, 481; Willard v. Whipple, 40 Vt. 319; Philips v. Coffee, 17 111. 154; 
Bunton v. Emerson, 4 G. Greene, 397. 

' Jackson 13. Vanderheyden, 17 Johns. 167. 

' Jackson «. Vanderheyden, 17 Johns. 167. 

^ Armstrong v. Jackson, 1 Blackf. 310 ; Thompson d. Tolmie, 3 Pet. 157 ; 
Henry r. Ferguson, 1 Bailey, 513; Barkley «. Screven, 1 N. & M. 408, 
Hubbard ■». Barnes, 29 Iowa, 289. 

* Lawrence u. Speed, 3 Bibb. 101 . 
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and renders the execiition. sale valid. ^ Of said section 3249 
tlie court say: Beck, Justice, its provisions "are directory 
only, and compliance therewith is not necessary to authorize 
the service of an execution in a county other tlian the one 
where the judgment was rendered." That if there be not 
such compliance, then there will be " no record notice of the 
levy and sale," and " neither will a judgment be a lien upon 
lands" situate in such other county; that although "in such 
case the law will raise no presumption of notice of sale," yet 
" actual notice " " will supply the want of record notice, or, 
rather, the existence of actual notice, the very end aimed at 
by the statutory provisions above quoted will supercede the 
necessity of the record;" and that the deed on the sheriff's 
sale " will be held valid as to all having actual notice thereof."- 

§ 838. In New Jersey it is held that evidence may not be 
received to invalidate an execution sale by showing satisfaction 
of the judgment. 3 Nor will omission to endorse the writ 
repleviable, nor omission of the notice of sale to defendant 
required by the statute render the sale invalid.* 

§ 839. In Mississippi the ruling is that issuing execution 
and selling after the death of defendant is merely an irregu- 
larity and does not aifect the sale when brought up collaterally.'' 

§ 840. Thougli the deed may be made to a person other than 
the purchaser, at the purchaser's request, and will in that 
respect be valid ;^ yet, if so made without authority to one not 
entitled to have it, such fact may be shown according to the 
ruling in South Carolina, and will avoid the deed.'' 

§ 841. But the evidence of the ofScer who made it is not 
allowable to alter, vary, or contradict the deed itself, or the 
legal effect thereof.^ 

' Hubbard «. Barnes, 29 Iowa, 239, 342. 
' Hubbard «. Barnes, 39 Iowa, 343. 
= Nichols v. Disner, 5 Dutch, (N. J.) 393. 
■* Elinger v. Moriaty, 10 Iowa, 78. 

' Harper v. Hill, 35 Miss. 03 ; but see to the contrary, Erwin v. Dundas, 
4 How. 58. 
« Landrum v. Hatcher, 11 Eicli. Law. (S. C.) 54. 
'lb. 
« Dunahuo v. McNulty, 34 Cal. 411. 
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§ S42. And tliougli not impeacliablo collaterally for more 
error or irregularity in the proceedings and judgment, if there 
be a valid judgment and execution, yet where a seal is required 
to deeds, and the instrument or deed is not sealed it will be 
void.i 

X. EsTOPrEL. 

§ 843. The defendant in execution is estopped by the 
sheriff's deed to deny title in himself at date of sale to the 
lands sold. So from date of levy if the judgment he not a 
lien; and from the date of the judgment where judgments are 
liens; and he cannot set up an outstanding title to avoid the 
sheriff's sale.^ 

§ 844. This dissability cannot he evaded by going out of 
possession after the sale and re-entering under color of an 
alleged better title any more than if the deed be made by 
himself. 3 

§ 845. In the case cited from 3 Washington C. C. the court, 
Washikgton, Justice, state the rule in terms as follows : " The 
eases cited by the plaintiff's counsel are full to the point, that 
the purchaser under an execution ia an ejectment against the 
defendant in the execution, or one claiming under him, need 
not show any other title than a judgment, execution and 
sheriff's deed; and that the defendant will not be permitted to 
controvert such title by showing it to be defective, or by 
setting up a better outstanding in a third person."* 

§ 846. But this rule will not apply in a case of a bare claim 
to sell without foundation where the execution debtor has 
neither title nor possession, and does not direct the levy and 
sale of it as his property.'' 

§ 847. ISTor is the execution debtor estopped to deny title 
in himself in lands sold under a void execution, although he 
direct the sale; for such execution and sale being both void 

' Moore v. Detclimandry, 11 Mo, 431 ; Morgan o. Branliam, 27 Mo. 351. 

2 Cooper B. Galbraitli, 3 "Wash. C. C. 550; O'Neal v. Duncan, 4 McCord, 
346. 

3 Cooper V. Galbraitli, 3 Wash. C. C. 550 ; Jackson v. Bush. 10 Johns. 223. 
* Cooper V. Galbraith, 3 Wash. 0. C. 550. 

' Hajraman v. Jackson, 1 Wend. 503. 



2S8 JEDICIAL AND EXECtmON SALES. 

there is no autliority for the sale to impart validity to the 
estoppel. 1 

§ 848. As against a purchaser at execution sale, the debtor 
is estopped to deny his ownership of that which he directs the 
officer to levy and sell. So also so, as to those claiming under 
such purchaser. 2 This doctrine is asserted in Major v. Deer, 
by the suj)reme court of Kentucky in the following terms: 
"When the land is sold at the instance, or with the assent, 
express or jDresumed, of the defendant, as he is benefited by it, 
he should be bound by it, as his own voluntary act; and there- 
fore should not be permitted to deny that the purchaser 
acquired any title." ^ 

§ 849. Though ordinarily the statute of frauds will cut 
off a parole authority to sell real estate, yet when there is legal 
]")Ower to sell and convey without it, then such parole expres- 
sion of a preference as to the property to be sold will be valid. 

' Gogeyan 'd. Ditto, 2 "Jilct. (Ky.) 433. 

^ Bead ». Hoasley, 3 B. Mon. 254. 

« JIajor V. Deer, 4 J. J. Marsh. 585 ; Kcad v. Hoasley, 3 B. Mon. 254. 



CnATTEE, XIX. 

SETTING SALE ASIDE. 

I. POWEII OF THE COTJIIT TO SeT S.VLE ASIDE. 

II. Fob Inadequacy of Peice. 

III. For Misconduct in Selling. 

IV. Foil Mistake, Ikkegulaiiity, and Fh.vud. 
V. For Reversal op the Judgment. 

VI. Return op the Purchase Money. 

I. POWEE OF THE COUET TO SeT SaLE AsIDE. 

§ 850. The court upon whose judgment the execution 
issues has full power to set aside an execution sale whenever 
the ends of justice and fair dealing require it, and to order a 
re-sale, or award execution anew, at discretion, i 

§ 851. This principle is aptly illusti-ated, in few words, in 
McLean County Bank v. Flagg,^ by the Supreme Court of 
Illinois: " The power over its own process is possessed by all 
courts. Such power is a species of equitable jurisdiction tliat 
is inherent in courts of law as well as those of equity. This 
court has repeatedly held, as between the purchaser and the 
original parties to the suit, that a court of law will not hesitate 
to exercise the power of setting a sale aside on account of 
fraud or irregularity." 

§ S52. The application to set a sale aside should ordinarily 
be made first by motion to the same court from whence the pro- 
cess of execution issned;^ and must be made within a reasona- 
ble time, unless there be circumstances to excuse delay.* 

§ 853. It has been held that (if made by motion) it should 

' DraiiiG ». Smelser, 15 Ala. 423; Roed «. Divon, 7 Incl. 189 ; Nelson?). 
Bowen, 23 M(i. 13; Cummin,c;s' Appeal, 23 Pcnn. St. 500; Jones «. R. R. 
Co. R2N. 11.544; Davis o. Campbell, 12 lud. 193; Hayden ». Dnulap, 3 
Bibb. 310. 

2 31 111. 295. 

'Pralhci-D. 11111,30 111.403. 

* Prather ». Hill, 30 111. 403; Stewart zi. Marshall, 4 G. Greene (Iowa) 75. 

(389) 



290 JUDICIAL AJHD EXECUTION SALES. 

be made -vvitliiii the time allowed hj law for redemption;! bi.t 
at all events it sliould be before tlie intervention of interrje- 
diate rights of third persons, ^ and we may add before barred 
by lapse of time. 

II. Foe Inadequacy of Pkice. 

§ 854:. Ordinarily, inadequacy of price is not alone sufficient 
cause for setting aside an execution which is in other respects 
unexceptionable, and when the sale is made to a hona fide 
purchaser. ^ 

§ 855. But when the inadequacy is such as to amount to a 
badge of fraud, or together with other circumstances is such as 
to shock the moral sense, and particularly when surrounded by 
indications of hardship and unfairness, the sale will be set 
aside.* 

§ 856. And when the price sold for is greatly inadequate, 
and the notice of sale is indifferently given, or set up at a great 
distance from the place of sale, or there are other circumstances 
tending to show that an opportunity was not given for proper 
competition of bidders, the sale will be set aside. ^ 

' Kayraond v. Panli, 21 Wis. 531 ; Stewart «. lllarshall, 4 G. Greene, 
(Iowa) 73. 

' Prather «. Hill, 36 111. 403. 

' Duncan v. Saunders, 50 111. 475; Boyd v. Ellis, 11 Iowa, 97; Coleman i;. 
Bank of Hamburg, 3 Strobli. Eq. 385 ; Reed i). Brooks, 3 Litt. 137 ; Wallace 
V. Berger. 35 Iowa, 456 ; King v. Tharp, 26 Iowa, 383 ; Mixer v. Sibley, 53 
111. 61; Comstock v. Purple, 49 111. 158; McMullen v. Gable 47 111.67; 
Am. Ins. Co. v. Oakley, 9 Paige, 359 ; Hannibal and St. Joe R. R. Co. d. 
Brown, 43 Mo. 294. 

' Boyd V. Ellis, 11 Iowa, 97; Howell v. Baker, 4 Johns. Ch. 119, 120; Gist 
T. Frazier & Stewart, 3 Litt. 131 ; Blight v. Tobin, 7 Mon. 616 ; King v. 
Tharp, 26 Iowa, 383 ; Hannibal and St. Joe R. R. Co. v. Brown, 43 Mo. 294; 
San Francisco «. Pickley, 31 Cal. 56. 

' Nesbitt V. Dallam, 7 Gill. & J. 494; Swope v. Ardery, 5 Ind. 213, 315; 
Griffith V. Hadley, 10 Bosw. 587 ; Hannibal and St. Joe R. R. Co. i>. Brown, 
43 Mo. 294; Ringold v. Patterson, 15 Ark. 309. In Hannibal and St. Joe 
R. R. Co. V. Brown, the Supreme Court of Missouri lay down the rule as 
follows : " It may be stated as a general proposition that inadequacy of 
consideration is not of itself a distinct principle of relief In equity. 
Nevertheless, where the transaction discloses sucli unconscionableness as 
shocks the moral sense and outrages the conscience, courts will incerfere 
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§ 857. So, when tlie price sold for is inadequate and tlic 
purchaser concealed knowledge which would tend to influence 
others to bid a greater sum, the sale will be set aside. i 

§ S5S. Likewise, if the plaintiif in execution bid in the 
property by an oversight for less than his debt, and is willing 
to bid the full amount thereof, the sale will be set aside, and a 
re-sale will be ordered on his application. ^ 

§ 859. Where at an execution sale there was confusion in 
bidding by reason of conflicting writs of execution and liens, 
and also fi'om conditional and unconditional bids being made 
by one and the same person, having a tendency to ccjrd'nse and 
disconcert the ofiicer, and the 2>roperty sold for a very inade- 
quate sum compared to its real value, the court held that the 
sale should be set aside.' The otticer "can receive only an 
unconditional cash bid." Those accompanied with a condition 
should not be heeded.* 

§ 860. If a purchaser at sherift''s sale succeed, by false 
statements or suggestions, in deterring others from bidding and 
thereby obtain the property for an inadequate price, the sale 
will be set aside ^ and a re-sale ordered. 

§ 861. But one claiming an interest in lands under an 
executory contract of sale which is fraudulent as against the 
creditors of the party thus undertaking to sell, cannot com- 
plain that the lands were sold on execution against his intended 
grantor for an inadequate price as a reason for setting aside 
the execution sale; nor can the fraudulent claimant of such 
spurious incipient right set it wp against the prior legal title 
of the execution purchaser procured by means untainted with 

to promote the ends of justice and defeat the macliinations of fraud. The 
very fact that upwards of eleven thousand acres of valuable land in one 
of the best counties in the state was levied on to satisfy an execution of 
less than one hundred and fifty dollars, is suggcsfivc of the most flagrant 
abuse of legal process." 

' Hutchinson v. Moses, 1 Browne, 187. 

^Ontario Bank v. Lansing, 3 Wend. 2G0. 

* Swope V. Ardery, 5 Ind. 213. 

' Ibid. 

5 Vantrees v. Hyatt, 5 Ind. 487; Bouts v. Cole, 7 Blackf. 2C5; Bethel v. 
Sharp, 25 111. 173. 
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fraud. Snch fraudulent claim is invalid as against tlie rights 
of a lona fide purchaser under the execution. * For the pre- 
tended owner of it the law affords no remedy or day in court. 
Were it untainted with actual fraud it would still be invalid 
for want of consideration, as against the bona fide creditors of 
the maker of it. 

III. Foe Misookduct of teie Officer Selliko. 

§ 802. A court has full power over its oiBcers and their acts 
in making execution sales, so far as to correct all wrongs and 
abuses, errors and irregularities, mistakes, omissions, and 
frauds; and whenever it is satisfied that a sale made under its 
process is affected with fraud, irregularity, or error, to the 
injury of either party in interest, or that the officer selling is 
guilty of any wrong, irregularity, or breach of duty, to the 
injury of the parties in interest, or of either, or of any one of 
them, the court, on proper application, will set the sale aside 
and order a re-sale.^ 

§ 863. Though it is the duty of the officer to sell in parcels, 
or a less parcel than the whole tract, where a less quantity will 
subserve the purpose of satisfying the execution, yet the sub- 
division must be discreetly made with a view to the interests 
of all concerned. Therefore, for an ofiicer to sell a central por- 
tion of a tract of land to his own son-in-law, and so taken out 
of the tract as to greatly impair the value of the residue, and 
so as to cut off all direct communication between the remain- 
ing parcels, is an abuse of the process of the court; such an 
abuse is the more aggravated if the land be sold for a sum 
greatly below its true value, and the court will set aside such a 

' Daniel ». McHenry, 4 Burk, (Ky.) 377. 

- Hamilton v. Buroli, 28 Ind. 233; Laslilcy ». Casscll, 23 IdcI. GOO; Drain 
V. Smelsor, 15 Ala. 433 ; White Crow v. White Wing, 3 Kan. 276 ; Bentz v. 
Hines, 8 Kan. 390. In Hamilton d. Bnsh, the conrt say: "Where there is 
any departure from duty on the part of the sheriff, which may pr6T0 
injurious to the rights of the execution defendant, in the sale of the prop- 
erty, and the consideration paid is greatly inadequate, the sale will bo set 
aside." 
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aale, botli for tlie improper conduct of the officer and for inade- 
quacy of price. 1 

IV. FoK Mistake, IiutEyuLAi;rrv, ami Fkauu. 

§ SGJr. A slierifFs sale of land on c.xccntion ^vili be set aside 
for irregularitj, fraud, or mistake, or for a willful disregard of 
the la-n-, as to the manner of soiling, -\vhcrcby an injury results 
to either party in interest, or to tliird persons interested lona 
jide in the subject matter of the sale. Such is the general 
tenor of the authoi'ities on the subject." 

§ S65. Thus, the sale on execution of " specific farms and 
lots of land together," (says Spencee, Justice,) or " sales in 
mass of real estate held in parcels, are not to be countenanced 
or tolerated." They are oppressive and unnecessary, even if 
there be no actual frauds, and will on motion be set aside. ^ 

§ 806. So, likewise, if by law the execution plaintiff has 
the right of election as to what jDroperty shall be levied, or the 
order in which it shall be taken, and is not allowed to exercise 
that right, the levy in such cases, will be set aside,* and so 
would the sale if made. 

§ 867. And so if the sheriff raise by execution sale a greater 
amount of money than by the writ he is commanded to make, 
with costs, and the land sold was susceptible of subdivision so 
as to sell a less quantity and raise the amount only of money 
required, the sale will be set aside, unless the separation and 

' Hamilton ». Burcli, 38 Ind. 233 ; Lasliley !). Casscll, 23 Ind. GOO. 

^Cattell D. Gilbert, 23 Ind. 614; Vantrees -d. Hyatt, 5 Ind. 487; Mobile 
Cotton Press Co. v. Moore, 9 Port. 079 ; Myers u. Saunders, 7 Dana, 500 : 
Dougherty v. Linthicum, 8 Dana, 194 ; Rector b. Hart, 8 Mo. 448 ; Bay %. 
GiUeland, 1 Cow. 230 ; Hayden v. Dunlap, 3 Bibb, 21C ; Hutoliins b. Moses, 
1 Browne, 187 ; Wiggins ti. Chance, 54 111. 175 ; Stewart «. Nelson, 25 Mo. 
309 ; Abby -d. Dewey, 25 Pcnn. St. 410 ; Niel «. Hone, 20 Mo. 290 ; Hooten 
B. Himkle, 20 Mo. 390: Stewart o. Sevei-ance, 43 Mo. 323; Reed v. Carter, 3 
Blackf. 870; Bethel B. Sharp, 25 111. 173. 

' Jackson -o. Newton, 18 Johns. 355 ; Boyd u. Ellis, 11 Iowa, 97 ; Bradford 
B. Limpus, 13 Iowa, 424 ; Patton «. Stewart, 19 Ind. 333 ; City of San Fran- 
cisco v. Pirlcy, 31 Cal. 50 ; Griffith v. Hadley, 10 Bosw. 587. 

■* Evans v. Langdon, 1 G: 
son V. Marony, 39 111. 534. 
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sale of a smaller quantity would liave tended to impair tlic 
value of the different parts when so separated.* 

§ SGS. The sheriff's deed will not be set aside for being 
executed by the sheriff's deputy. In Carr v. Hunt, the Iowa 
Supreme Court hold on this subject the following language: 
" That the sheriff's deed was executed by the deputy of the 
sheriff is no cause for setting it aside at the instance of the 
defendant in execution. And then if the deed was set aside 
the judgment or decree and sale would remain. If the sale 
was valid, to set aside the deed would accomplish no practical 
good." 

§ 869. The principal, or high sheriff, may execute the deed 
by his deputy; that is, the deputy may perform the manual 
act of making it; but it must purport to be the act and deed 
of the principal by his deputy, and not the act of the deputy. 
It must be done in the name of the principal officer.^ 

§ 870. If lands consisting of several parcels be levied and 
sold in the aggregate, the sale will be set aside.* This, too, 
notwithstanding they bring an adequate price, for such manner 
of selling puts impediments in the way of redemption, as the 
judgment debtor will be compelled to redeem the whole or 
none. Moreover, although the price sold for may appear 
adequate, yet the debtor is entitled to have the property bring 
all it will command, and non constat; but that if offered in 
parcels the aggregate amount of the sale would have been 
creator than when sold as a whole. 

§ 871. And the court will interfere, if necessar)"-, by injunc- 
tion to prevent the delivery of the deed by the sheriff where 
different parcels of land are so sold in the aggregate.* 

§ 872. If the plaintiff in execution be the purchaser and it 
turns out that defendant had no interest in the land, so that by 
the sale plaintiff took nothing, the sale will be set aside and 
satisfaction of the judgment will be cancelled.^ 

' Carlisle -e. Carlisle, 7 J. J. Marsh. C35. 
= Carr «. Hunt, 14 Iowa, 206. 

= Jackson v. Rosevelt, 18 Johns. 355 ; Piel «. Brayer, 30 Ind. 333; Win- 
ters V. Burford, G Coldw. (Tenn.) 326 ; Catlelt ». Gilbert, 23 Ind. 614. 
' Ballance v. Loomis, 22 111. 83. 
' Riter ®. Hcnshaw, 7 Clarke (Iowa) 07; Watson ». Reissig, 3i 111. 281. 
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§ 872. Tiie execution sale of lands at a greatly inadequate 
price, and in mass, by description of the original tract, wliicli 
liad been subdivided into city lots and platted as such on the 
oflicial map, was set aside as irregular for not having been 
sold or offered in parcels, as also for inadequacy of price. ^ 

§ 873. But in some of the states it is held that, to justify 
tlie setting aside a sale for being sold in mass instead of in 
parcels, it should be made apparent, to the satisfaction of the 
court, that a materially larger sum would have resulted from 
the sale if sold in parcels, or else that the sale of less than the 
whole tract would have brought enough to satisfy the writ.^ 

§ 874. If one, by means of promises of favor, prevents 
others from bidding for lands at an execution sale, and thereby 
obtain them himself at an under value, he will not be per- 
mitted thus to enrich himself at the expense of others against 
all the principles of equity and moral propriety. Such a sale 
will be set aside if a proper application, in proper time, be 
made. ^ 

§ 875. And so, where property was bid in at execution sale 
at a price greatly above its true value, under the impression 
and belief of the purchaser and of the ofBcer selling, induced 
by the defendant in execution that the land covered a factory 
of considerable value, when, in fact, the premises sold consisted 
of merely a garden spot of trivial value, the sale was set 
aside.* 

§ 876. A charge on land by will for the payment of a dece- 
dent's del)ts, is in effect a devise of the land for the payments 
of the debts, and is a trust which chancery will take hold of 
and see that it is equitably applied. The land being thus a 
subject of trust, which is cognizable in equity only, is not lial)le 
to levy and sale on execution under a common law judgment, 
and, therefore, one creditor of the decedent cannot take advan- 
tage of other creditors and absorb the fund by taking judg- 
ment against the heirs, but must come into equity for a just 

■ City of San Francisco v. Pixley, 21 Cal. 56. 

' Wallace v. Borger, 25 Iowa, 450; Cunningham v. Felker, 26 Iowa, 117. 

' Mills V. Rogers, 3 Litt. 217. 

' Mulka V. Allen, 13 Wend. 253 ; Ontario Bank v. Lansing, 3 Wend. SCO. 
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and ratable distribution, and if lie undertakes to proceed 
against the heirs by levy and sale, on a judgment against tliem, 
the administrator may maintain before the cliancellor a motion 
to quasli or set aside the sale.i Equality is equity, and one 
creditor cannot by superior diligence appropriate a trust fund 
for creditors generally to his o^Tn benefit. 

§ 877. If a sheriff's sale be regular and fair when made no 
subsecjuent fraud or irregularity in anything regarding it will 
affect its validity or cause it to be set aside. The cause must 
have existed at the time of the sale.^ 

§ 878. A sale will be deemed fraudulent and will be set 
aside in Illinois for being made of lands in a distant county 
from defendant's residence, without his knowledge and under 
circumstances rendering it improbable that he may learn of 
it, more especially when, at the same time, there is ample 
property of defendant liable to sale on execution in the county 
wherein defendant resides. Such a procedure is indicative of 
fraud and will not be upheld if application be made in proper 
time and manner to set the sale aside. ^ 

§ 879. AVhere there is such misdescription of the premises 
that the purchaser can take nothing by his purchase, the sale 
will be set aside on application of the purchaser.* 

§ SSO. So where the defendant in execution has no interest 
in the premises sold, and is not in possession, so that the buyer 
takes nothing, the court will, under certain circumstances, set 
aside the sale.^' 

§ 881. Though a bid may be received, if fairly made, and 
publicly cried at the time and place of sale, notwithstanding 
it is made by letter; yet if it be not publicly announced, but 
bo received and privately noted in the house, instead of at the 
door of the place of sale, with publicity, or if there be any 
otlier indications of unfiiirnoss, the sale- will be set aside." 



' Helm B. Darb3', 3 Dana, 185. 

' JilcCollum v. Hubbert, 13 Ala. 289. 

= Hamilton v. Quinby, 46 111. 90. 

' McPlierson v. Foster, 4 "Wash. C. C. 45 ; Hughes v. Streetcr, 34 111. G47. 

" Kookwell u. Allen, 3 McLean, 357. 

« Dickinson c. Burge, 20 111. 206 
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§ 882. In Davis v. Oamplcll, wliieli was a direct proceed- 
ing to set aside a sale of lands on execution, the Supreme Court 
of Indiana hold, that -vvhere the statute inhibits the sale of the 
lands in fee, until the rents and profits be first offered for a 
term of years without finding bidders, that a sale of the fee 
of the realty in the first instance, without first offering the 
rents and profits, is erroneous and will bo set aside. And that 
where the statute declares the realty is not to be sold without 
appraisement, and a sale is made in disregard thereof, that such 
sale is unauthorized and will be set aside. And so if the statute 
give the debtor the right to select the property to be levied 
and sold, and the right is denied him, and a sale made in dis- 
regard of it, such sale also will be set aside. The court in 
tliat case make no decision , they say as to whether the sale 
would or would not have been held void collaterally, but remark 
that " a sale will be set aside as erroneous in a direct preceding 
for that purpose, when it would not be held void in a collateral 
suit."i 

§ 883. Where a sheriff's sale of land was made under three 
writs of execution, the senior one of which being the first, if 
valid, to be satisfied, was void, such sale was held invalid and 
was ordered to be set aside. ^ 

§ 884. And so two writs of execution, being at the same 
time in the hands of an officer for levy and sale against one 
and the same execution debtor, the senior one of which writs 
\vas subject to the valuation of appraisement law, and the otlier 
not, a sale made thereon, not in accordance with the valuation 
law, was held irregular and was set aside. ^ Such were the 
rulings in the Supreme Court of Indiana. 

§ 885. But in Wisconsin it is held that an execution sale on 
two writs, one of which is void and the other valid, will confer 
title under the valid writ.* 

§ 880. AVliere the execution plaintiff is purchaser at sheriff's 

' 13 Ind. 103. 

' Brown v. McKay, 10 Ind. 484; Uutchins v. Doc, 3 Ind. 538; Clai-k v. 
■W'atson, 3 Ind. 400. 
= Harmon o. Stipp, S Blackf. 455. 
' Ilcrrick v. Graves, IG Wis. 107. 
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sale, by a description so defective tliat nothing passes by tlic 
sale, the purchaser " has an equitable right to have the levy 
and sale set aside and an execution awarded, by which he can 
have the benefit of his judgment." But it must be done by 
tlie court. The clerk has no power, being a ministerial officer, 
to set aside a levy or sale, or to vacate an entry of satisfaction. 
These are judicial acts, and require the exercise of a judicial 
power equal to that which rendered the judgment. ^ 

§ SS7. If a sheriff omit to give the proper notice of an 
execution sale, and a person cognizant of that fact induce the 
officer to sell without notice by giving him a bond of indem- 
nity, and then becomes the purchaser, such conduct of the 
sheriff is illegal, and the purchaser being 'particeps criminis 
to it, the sale is illegal, erroneous, and void for fraud, and will 
be set aside. 2 

§ 8SS. The endorser of a mortgage note has such an interest 
as will entitle him to prosecute proceedings to set aside the 
judicial sale of the mortgaged premises, and more especially 
so if the mortgagor or payor of the note be insolvent. Conse- 
quently, where the whole amount of the mortgage debt was 
estimated by the appraiser, in appraising the lands, as resting 
jii the lands so appraised, when other lands were also liable 
Jierefor, and thereby diminishing its appraised value, and the 
land was then sold in bulk, without an effort to sell it in sepa- 
rate parcels, it was holden that for these irregularities such 
endorser was entitled to have the sale set aside for his own 
protection as such endorser. ^ 

§ 889. The statute of Iowa, (Eevision of 1860, sec. 3318,) 
requiring notice of levy of a writ of execution on lands to be 
given to the defendant in the writ, applies as well to special 
executions in mortgage foreclosures as to ordinary executions 
of a general character.* 

§ 890. And where a levy and sale is made under such special 
execution of lands in actual possession of the execution debtor, 

' Hughes V. Streeter, 24 111. G47. 
' Ilaydon v. Dunlap, 3 Bibb. 310. 
' Whitney v. Armstrong, 32 Iowa, 9. 
< Fleming v. Maddox, 30 Iowa, 339. 
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without giving him the notice required by the statute, the 
court will, on proper application, made in duo time, set the 
sale aside; if by motion under the statute the application is to 
be made "at the same, or the next term thereafter." i But 
doubtless the sale would be set aside for the same cause on 
petition at any time, before the rights of innocent persons 
intervene, and within a reasonable time. The remedy by motion 
is not exclusive. 

§ 891. And so, when an attachment, or execution levy, is so 
grossly excessive as to raise the ^presumption of unfairness, and 
as to amount to oppression, and valuable lands are sold on 
execution in a body, for a sum greatly below their real value, 
the sale, where rights of innocent persons have not attached, 
Avill be set aside; and especially where the attorney of the 
plaintiif is the execution purchaser. 

§ 892. And in such ease, in answer to the objection of selling 
en masse, it will not be inferred that the officer iirst offered a 
smaller portion of the land without obtaining a bid; but the 
inference will be rather that of misconduct on his part in that 
respect. The Supreme Court of Iowa, Beck, Justice, in this 
respect, hold the following language: "It cannot be presumed 
that the proceeding upon the execution, beginning in the vio- 
lation of law and duty, and resulting in injustice and oppres- 
sion, was made valid by obedience to the law in its intermediate 
steps. "3 

§ 893. In Wisconsin it is holden that sale of real property 
SIS a whole tract, when by statute it is directed to be sold in 
parcels, though not void, is voidable at the discretion of the 
aggrieved party, and on application therefor; but that such 
application, unless prevented by mistake, fraud, or other legal 
excuse, must be made within the time allowed by law for 
redemption from the sale. And that a subsequent mortgagee 
cannot apply to set the sale aside, but must seek his equitable 
light by action to redeem.^ 

§ 89J:. Tlie courts will sometimes interfere by injunction 

' Fleming «. Maddox, 30 Iowa, 239. 

' Cook V. Jenkins, 30 Iowa, 153. 

' Raymond v. Pauli, 2t Wis. 531 ; Griswold v. Stoughton, 2 Oregon, 01. 
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to prevent delivery of a deed, wlien different parcels of land 
have been sold in mass, at a price greatly under value; but 
tlie relief will be afforded on the principle of doing equity, 
when equity is asked, and therefore the judgment debtor ask- 
ing the injunction -will be required to pay off the judgment 
■when the injunction is made perpetual.' 

§ 893. In the case of Ballance v. Loomis, here cited, the 
plaintiffs in execution were the purchasers at sheriff's sale, 
lience the requirement in the decree that payment be made of 
the judgment. 

§ 896. An execution sale of land and deed thereon, though 
as to the description of the land so uncertain as to render it 
inoperative or void at law, in an action of right, will not be 
set aside or treated as void in a proceeding in chancery in 
the course of which it is made to apjDear that the very lands 
intended to be levied and sold were levied, sold and conveyed, 
and that though the irregularity in that respect is against the 
execution purchaser, yet the equity of the case is on his side 
and in favor of sustaining the sale and conveyance.^ In the 
case here cited from 30 Iowa, the court say, Millee, Justice: 
" The appellants insist, that the sheriff's deed is void for uncer- 
tainty in the description. This objection would perhaps he good 
if defendants were suing at law in ejectment. Eut plaintiffs 
are asking a court of equity to quiet the title to this land in 
them, and the defendants aver facts which in equity make it 
their property. These facts the demurrer confesses. The 
plaintiffs admit that this very same land was levied on under 
tlie execution issued upon the judgment of the Wapello dis- 
trict court, in favor of the State Bank of Indiana, against 
Cliarles F. Harrow; that this very same land was sold by the 
sheriff to Hall & Wilson; but they (the plaintiffs) endeavor to 
avoid the effect of this by pointing out a defect in the descrip- 
tion ot the land thus sold in the sheriff's deed, and in equity, 
to take advantage of such defective description. There is no 

' iiallcince «. Loomis, 23 111. 83. 

' riackworth v. Zollars, 30 Iowa," 435, 438; Glcmi <o. Maloiia, 4 Iowa, 314, 
320; Dj'gert v. Plctts, 25 AVend. 403; Lamb o. Biickmellcr, 21 N. Y. C20. 
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equitable principle upon wluch tliey can be perniitted to do 
this."i 

§ 897. Equity will not avoid a sale for mere irregularity, 
nor for uncertainty of description, rendered sufficiently certain 
in the very proceedings by which it is sought to be set aside. 
It is not the office of the chancellor to relieve upon grounds 
merely technical. 

V. Foe Reveesal of Judgment. 

§ 898. It is a principle well settled, that where, at an exe- 
cution sale, the plaintift" in execution, or owner, or beneficiary 
of the judgment, becomes the purchaser, and the judgment 
be afterwards reversed, that the sale will on motion or on any 
other proper and timely application be set aside. That the 
defendant will be entitled to be, placed in the same position 
which he oceuj^ied before the rendition of the judgment, and 
to have restitution of whatever he has lost by the sale, pro- 
A'ided the same, or the title thei'eto, has not passed out of such 
purchaser to a iona Jlde 'piwchasov, or in some maimer become 
subject to some right, equity or lien bona fide acquired by an 
innocent person. ^ 

§ 899. And the same principle applies and Avill be enforced 
where the purchase at the execution sale is made by the agent 
of the plaintiff or beneficiary of the judgment, or by his or 
their attorney in charge of and prosecuting the proceedings, 
or by any other person for or in privity of interest with the 
plaintiff or beneficiary of the judgment, so long as the 
property remains clear of Ijona fide rights of innocent third 
persons.''' 

§ 900. But the contrary is the rule when the purcliaser at 
the sheriff's sale is an innocent third person, and is a Ijona 

' HfickwortU «. Zollars, 30 lo-n-a, 433, 438. 

^ Gott V. Powell, 41 Mo. 41G ; Corwith v. State Bank, 15 Wis. 2S9 ; McBain 
?!. McBaiii, 15 Ohio St. 337; Hannibal & St. Joe 11. R. Co. v. Brown, 43 Mo. 
294; Milton «. Love, 13 111.486; Dater d. Troy, etc. Co. 3 Hill, 039; Win- 
ston v. Ortlcy, 25 Jiliss. 450; Hubble b. Broadwell, 8 Ohio, 120, 127. 

s Hannibal & St. Joe R. R. Co. ». Brown, 3 Mo. 294; Gott «. Powell, 41 
Mo. 4101 



302 JUDICIAL AND EXECUTION SALES. 

fide purcLaser, who has paid the purchase money before 
oLtaining knowledge of tlie reversal of the judgment.^ 

§ 901. In the case of Goodxoin v. Mix^ the Supreme Court 
of Illinois e hold the following language in regard to the effect 
of a judgment and sale to a iona fide purchaser: " The com- 
plainant's counsel mate a point here, that the judgments 
confessed by the "Woodworths in favor of Fridley were irregu- 
lar, and they are attacked on that ground. It is sufficient to 
say, an objection of this character cannot be sustained in this 
suit. Until reversed for irregularity they can be enforced, and 
if reversed, a lona fide purchaser under them would be pro- 
tected." And such is the general doctrine. In such case the 
defendant in the judgment, whose property is thus taken from 
him, .must look for his remedy over against the plaintiff who 
may have received the proceeds of it. The innocent purchaser 
is not to bear the loss. 

VI. Eetuen of the Puecuase JMoney. 

§ 9U2. A purchaser of lands at sheriff's sale has no claim 
on the plaintiff in execution for return of the purchase money, 
where the sale is void or the execution debtor had no interest 
in the property sold; and he cannot maintain a suit either in 
law or equity against such plaintiff for the same.^ 

§ 903. jS'or can he recover for the same, at law, against the 
execution debtor; but he may in equity.* 

§ 904. Such purchaser has no right, however, to be subro- 
gated into the place and rights of the execution plaintiff, so as 
to tlius assume the character of a judgment debtor; for by the 

' Stimson v. Ross, 51 Me. 556; Guittcau v. Wiseley, 47 111. 433; McLean 
V. BrowD, 11 111. 519; Clark v. Pinney, 6 Cow. 297; Hubbell v. Broadwoll, 
8 Ohio, 120; Goodwin v. Mix, 38 111. 115; Voorliecs «. The Bank, 10 Pet. 
449. 

2 38 111. 110. 

' Dunn x>. Frazier, 8 Blackf. 432; Julian v. Boal, 20 Ind. 220; Hawkins ■c. 
Miller, 26 Ind. 173. 

* Dunn v. Frazier, 8 Blackf. 432 ; Hawkins v. Miller, 26 Ind. 173 ; McGee 
V. Ellis, 4 Litt. 244; Muir ». Craig, 3 Blackf. 293; Preston v. Harrison, 9 
Ind. 1 ; Pennington v. Clifton, 10 Ind. 172 ; Richmond «. Marston, 15 lad. 
134; Julian v. Beal, 26 Ind. 220. 
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application of tlie purcliase money paid by liim, the judgment 
is extinguislicd to the extent of the amount so paid.i 

§ 905. But where the execution plaintiff is himself the 
purchaser, and the sale passes no title, the sale being void, or 
the property not being subject to sale on execution for plain- 
tiff's demand, it is proper for the court to set aside the sale; 
vacate satisfaction of the judgment if satisfaction is entered, 
and allow execution anew on the judgment. So also where 
the property, though belonging to the defendant at one time, 
had ceased to be his by reason of a previous sale under a mort- 
gage which had priority over the plaintiff's judgment.^ 

' Laws V. Thompson, 4 Jones, Law, (N. C.) 104; Kichmond v. Marston, 
15 Ind. 134. 

' Watson V. Ecissig, 24 111. 281 ; Homy v. Keys, 5 Sneed, 488 ; Kitcr v. 
Henshaw, 7 Clark, 97 ; Mason v. Thomas, 24 111. 285 ; Lansing v. Quacken- 
bush, 5 Cow. 38; Tudor «. Taylor, 26 Vt. 444; Adams v. Smith, 5 Cow. 280; 
Ontario Bank v. Lansing, 2 Wend. 2C0. 



CHAPTEE XX. 

KEDEMPTION. 

I. The Eight of Redemption. 

II. By the Execution Debtok. 

III. By Judgment Ceeditoks. 

IV. By Mortgage Ckeditoks. 

v. How akd When to be Redeemed. 
VI. Effect op Redemption. 

I. The .Kight of Redemption. 

§ 906. Tlio riglit in law to redeem lands from execution 
sale exists only ^sdien given by statute; and the existence of 
this right in each particular case depends upon the state of the 
law in that respect at the time and place of creating the lia- 
bility on which the judgment and execution were obtained. 

§ 907. If by law the right exists at the time when, and 
place where, the liability is incurred, then the right remains 
within the same state, wherever therein the sale be made; but 
if the right does not exist when and where the liability is 
incurred, then there is no redemption from the sale made at 
such place, although in the meantime a redemption law be 
there passed. i 

§ 908. If, however, the liability which is the foundation of 
the judgment and execution be created in one state, and the 
judgment and sale be in another, then the right to redeem 
from the sale will be regulated and controlled by the law of the 
forum, or state in which the judgment is rendered, as it is at 
the date ot the judgment ;2 by analogy to the ruling of the 

' Hoivanl ti. Bugbec, 34 How. 401; Field v. Dorris, 1 Sncocl (Tenn.) 548; 
Malony ■o. Fortune, 14 Iowa, 417 ; Rosier v. Halo, 10 Iowa, 440 ; Bronson •€. 
Ivinsey, 1 How. 311. 

" Hutcliens v. Barrett, 10 Ind. 15; Doe v. Collins, 1 Carter (Ind.) 24; Doe 
t). Collins, 1 Smith (Ind.) 58. 

(304) 
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courts in relation to valuation laws or tlio law of appraisement 
in execution and other forced sales. ^ 

§ 909. Generally, where the right of redemption from exe- 
cution sales exists, in favor of the execution debtor, it is also 
given by statute, if not exercised by him, to judgment and 
mortgage creditors of such debtor, under certain limitations 
and restrictions. 

§ 910. The right to redeem lands from execution sale may 
he created also by agreement of the parties independent of 
the statutory i-ight to redeem ;3 and will be enforced. 

§ 911. The legal right of redemption, and the terms thereof, 
are as diversified, perhaps, in the different states as the states 
arc numerous. Of the particulars of these it is not our pur- 
pose to treat; they will be found by reference to the ever- 
changing statutory enactments. 

§ 912. But the rulings of the several courts on the subject, 
of a general character, are, in like manner as decisions on other 
subjects, a sort of common law and guide to the courts and pro- 
fession as far as applicable to cases arising, and are therefore 
attempted to be given. In Illinois the right of redemption is 
extended by statute to sales made on decrees of foreclosure of 
mortgages in like manner as from sales under ordinary jDrocess 
of execution, 2 and a decree of foreclosure in that state ordering 
a sale withoul; redemption is erroneous, and will be reversed.* 

§ 913. A judgment debtor may redeem any one of several 
separate parcels of land, sold at the same time, but separately, 
to one and the same purchaser, and under one and the same 
execution. Not to allow separate redemption (say the court) 
"would be a prodigious hard case."^ 

§ 914. As a means of enabling debtors to exercise this 

' Howard «. Bngbce, 24 How. 461. 

' Wallace «. Wilson, 34 Miss. (5 George) 357; Soiitliard i>. Pope, 9 B. 
Monroe, 261 ; Miller v. Lewis, 4 Comst. 553; LiUard v. Casey, 2 Bibb, 459. 

' Farrell «. Palmer, 50 111. 274. 

* Ibid. In this case, the court, speaking of the Illinois statute, say; 
" This section was intended to and docs prohibit sales of mortgaged lands, 
under a decree of foreclosure, without redemption. It then follows, that 
the decree was erroneous in ordering a sale without redemption." 

' Robertson v. Dennis, 20 111. 313. 
20 
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riglit of redeeming separate parcels separately, we find licrc 
an additional reason, wiierevcr lands are subject by statute to 
redemption, for requiring sales of separate and distinct parcels 
to be made on separate bids. Otherwise there would be no 
standard of values by wliich any one tract could be separately 
redeemed, and the debtor would be subjected to the oppression 
of redeeming the whole number of tracts together, and in case 
of inability so to do, lose the whole. The same reason applies 
as an additional objection to selling real and personal property 
collectively, together. The one being redeemable and the 
other not, the separate values relatively bid for each, could not 
be ascertained. 

II. Br THE Execution Debtok. 

§ 915. A purchase at execution sale, under a WTitten agree- 
ment for redemption, is not a waiver or a merger of the 
statutory riglit to redeem. And though the redemption be 
limited both by statute and by the agreement to one year, yet 
the transaction amounts in equity to a mortgage, and the exe- 
cution debtor will be allowed in equity a reasonable time in 
which to redeem, irrespective of the one year's time stipulated 
for in the agreement.^ 

§ 916. And such a promise of redemption made at time 
of bidding as influences others not to bid, or causes the debtor 
to lessen his efforts to otherwise protect his interests, will bo 
enforced in equity, though the time limited be longer than the 
statutoiy time of redemption. ^ 

§ 917. To consummate the redemption in sncli case the ten 
per cent, allowed by law can only be exacted up to the end of the 
time allowed by law in which to redeem, and six per cent, per 
annum afterwards. ^ And the time allowed by law for redemp- 
tion may be extended by iDarole, without interfering with the 
statute of frauds. 1 

' Wallace «. "Wilson, 34 Miss. 357; Southard t\ Pope, B. Monroe, aC4. 
= Lillard v. Casey, 3 Bibb, 459. 
3 SouOiard v. Pope, 9 B. Mon. 2G7. 
* Griffin v. Coffey, 9 B. Mon. 453. 
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§ 91S. By receiving a part of tlio redemption money, the 
purchaser is precluded from treating the sale as absolute after 
expiration of the time of redemption. ■■■ 

§ 919. The execution debtor may redeem without paying 
oil' other liens of the execution purchaser in Minnesota.^ 

§ 920. But a contrary rule is held in California.^ And 
during the time allowed for redemption, the jDurchaser in 
California should pay the taxes; therefore a purchase at tax 
sale, by himself, for such taxes, -will avail him nothing.* 

§ 921. So, the judgment debtor may redeem, (and so may 
his grantee,) though he has convej'ed away his right to the 
land. He may do so to protect his conveyance, and so may 
his grantee to protect his purchase.!" 

§ 922. The right of the debtor to redeem is not aflected by 
selling the land a second time, either l3y the same plaintiff or 
by another; and if the same plaintiff, having a junior judg- 
ment, sell it again, then a judgment debtor redeeming from 
the first sale has priority of riglit." 

§ 923. If an execution sale be u 
debtor, and fraudulent means be used, or resorted to for the 
pui-pose of preventing the fact from coming to his knowledge, 
and the proper evidences and records of such sale be not made 
out within the usual time of redemption, the aggrieved party 
may, by bill in chancery filed within a reasonable time in a 
court of general chancery jurisdiction, enforce redemption. In 
such case, twelve months after the discovery of the fraud, has 
been deemed a reasonable time by analogy to the statute of 
limitations of redemption, and this, too, against the assignee 
of the sheriff's certificate who took witli notice.'' 

' Southard v. Tope, 9 B. Mon. 3G4. 

' Warren «. Fish, 7 Minn. 432. 

8 V.'mdyko v. Herman, 3 Cal. 295. 

* Kclly'u. Abbott, 13 Cal. G09. 

' Harvey v. Spalding, 16 Iowa, 397. 

« Merry v. Bostwick, 13 111. 398. 

' Briscoe V. Yoi'k, 53 111. 484. In this case. Justice Biieese, after rcvic-n-- 
lug the facts and statements of the bill, iuid admitted by demurrer, dis- 
poses of the case in tlic following terms: "It is clear that he (defendant,) 
purchased the certificate willi notice of the rights of complainant, and 
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III. By Judgment Ceeditoes. 

§ 924. The right of judgment creditors to redeem lands of 
their debtors from execution sales, when given by law, applies 
alike to creditors whose judgments are rendered before or after 
the sale.i 

§ 925. "Wlien the redemption is made by a judgment creditor 
after the deatli of the debtor in execution, it thereby becomes 
the estate of the deceased debtor, and the title vests in heirs 
subject, as other lands, to judgment debts. The remedy of the 
redeeming creditor is to sell on his judgment, and the amount 
paid for redemption goes to his credit on his bid if the pur- 
chase is made by him; and if by another, he is re-imbursed 
out of the proceeds of sale," for the amount as part of his 
demand. 

§ 926. " The land is stricken off to him by legal intend- 
ment," say the court. But the redeeming creditor cannot issue 
execution on his judgment and sell, without proper proceed- 
ings first taken against the heirs. On a mere revival of the 
judgment against the administrator, no lien or right attaches 
to levy and sell the land on ^ fieri facias. Such revival of judg- 
ment against the administrator without notice to the heirs was 
liolden to be error in Turney v. Gates, and was reversed.^ And 
a judgment so revived and execution sale thereon are void and 
confer no title on the purchaser.* 

§ 927. If a judgment creditor purchase the certificate of 
sale while the time is yet running for redemption, he will be 
entitled to the redemption money as assignee, in case any other 
creditor redeems. And if the creditor so redeemins: redeems 
on a judgment which is junior to the judgment of such assignee, 

mnst be affcctecl with all the equities existing against tlio original pur- 
cbaser. It seems to ns the bare statement of the case is the strongest 
argument which can be made in support of complainant's right to redeem 
from the sale, at least within twelve months after the papers evidencing 
the sale were actually made out." 

' Couthway 'o. Berghaus, 23 Ala. 393. 

« Turney d. Young, 33 111. 253 ; Keeling v. Head, 3 Head. (Tenn.) 592. 

' Turney v. Gates, 13 111. 141 ; Turney «. Young, 33 111. 253. 

• Turney v. Young, 23 111. 253. 



EEDEMPTION. 309 

6uch junior creditor must also pay the amount of the assignee's 
judgment.! ^j^g assignee of a judgment creditor lias tlie same 
right to redeem as the judgment creditor had.^ 

§ 92S. If the debtor sell his equity of redemption, and the 
purchaser fail to redeem, a creditor under a junior judgment 
may redeem after twelve, and within fifteen months, in Illinois.' 

§ 929. If two parcels of land be sold as a whole, on execu- 
tion sale, and the plaintiff in a jimior execution redeems, and 
then causes the parcels to be levied and sold separately on his 
junior writ, bidding them in on his judgment for a sum less 
than what he paid for redemption, he will be regarded in law 
as having abandoned his rights under the redemption, and as 
selling independent thereof.* 

§ 930. Eedemption of lands sold at a master's judicial sale, 
cannot be made by payment to such master Avliere by law the 
payment is to be to the sheriff. It is inoperative; and more- 
over the sheriff cannot ratify the act of the master in receiving 
tlie money and give validity to the intended redemption.'' 

IV. Kedkiifhon by Moetgage Ckeditoe. 

§ 931. In California, though a mortgagee lose his priority 
by failing to record his mortgage, yet lie may redeem under 
the statute from execution sale, as a creditor; but if he fails to 
'do so, he will have no relief in equity." In Iowa, a junior 
mortsairee, who is not made defendant to the senior mort- 
gagee's suit of foreclosure, is not confined, in redeeming, to tlie 
statutory remedy but may redeem as at common law, or fore- 
close his mortgage, making the purchaser under the senior 
foreclosure a defendant and tendering tlie amount of his pur- 
chase money." 

« Wilson V. Conklin, 33 Iowa, 453. 
' Sweozey v. Chandler, 11 111. 445. 
8 McLogan v. Brown, 11 111. 519. 
» Olliver v. Croswell, 43 111. 41. 
' Littler !). People, 43 111. 188. 
' Smith v) Randall, 6 Cal. 47. 

' Anson v. Anson, 20 Iowa, 55 ; Bates v. Ruddick, 3 Iowa, 523 ; Ten Eyck 
a. Cassad 15 Iowa, 534; Vcach v. Schaup, 8 Iowa, 194; Heinistrcet 
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§ 932. If, in case of snch sale \incler the proceedings in 
foreclosnrc of the senior mortgagee, the pnrclmser enter into 
and enjoy tlie benefit of tlie mortgaged premises prior to fore- 
closure by the junior mortgagee, who has had no notice as a 
party, then the jDurchaser under the iirst mortgage will be 
accountable for rents and profits and waste; but in accounting 
will be entitled to interest on the mortgage debt, upon the 
principle of equitable subrogation. i 

§ 933. Where a case exists for such accounting, the junior 
mortgagee will not be held to a strict tender or bringing into 
court the necessary redemjjtion money on filing his bill.^ 

§ 93i. It is believed to be sufficient if, in such case, a 
readiness to redeem be averred whenever the amount required 
shall be ascertained by the court. More especially so when 
the right to redeem is resisted. ^ 

§ 935. But under the code of Iowa of !1S51, which gave no 
redemption from mortgage sales, it was holden that mortgage 
creditors and other lien holders who had been made parties, 
could not redeem lands sold under decree of foreclosure after 
sale to satisfy the mortgage decree. Thoy had already had 
their day in court.* 

§ 936. Partial redemption is not allowable. Wlio redeems 
must redeem the whole interest sold. A purchaser of a part 
thereof cannot redeem such part without paying the whole 
amount and redeeming the whole, unless such part was scpa-' 

II. Winnie, 10 Iowa, 480; Knowles «. Rablin 20 Iowa, 101. Hut, gueref 
If tliG junior mortgagee ouglit to be subjected to redeem also, as 
against tlie costs of sucli proceeding of the first mortgagor, to whicli 
he was not made a partj"-, wliich costs might have been avoided, after 
service, by redemption of the junior mortgagee if he had been made a 
party to the proceedings. 

' Anson v. Anson, 20 Iowa, 60; TenEyck v. Cassad, 15 Iowa, 524; Bene- 
dict V. Oilman, 4 Paige, 58 ; Bradley v. Snyder, 14 111. 267 ; 1 Washb. Real 
Prop. 565, 568, 631 ; Goodman «. White, 20 Conn. 317 ; Thompson «. Chan- 
dler, 7 Me. (Greenlf.) 377. 

' Laverty s. Hall, 19 Iowa, 520. 

« Laverty «. Hall, 19 Iowa, 526; Stap v. Phelps, 7 Dana, (Ky.) 290; Hay- 
wood V. Hunger, 14 Iowa, 517 ; Rutherford v. Haven, 11 Iowa, 587. 

' Cramer v. Redman, 9 Iowa, 114. 
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rately sold, and then lio can. 'Nov can redemption be made as 
for an undivided share. ^ 

§ 937. If redemption is of the mortgagee as purchaser, the 
party redeeming must not only pay the amount bid with inter- 
est, but if the bid is less than the decree he must also pay ofl 
the deceee; he cannot redeem, in such case, by simply paying 
the amount of the purchase money and interest. ^ "Who 
claims equity must do equity." 

Y. How AND "When to be Made. 

§ 038. Redemption can only be made in that which is by 
law a legal tender, in money. The officer is not bound to 
receive anything else as bank bills, checks, or orders for 
money. In some cases it is holden that redemption cannot bo 
effected by the act of his receiving such substitutes for 
money, although by its acceptance he renders himself lial)lo 
for money, s 

§ 939. But in others it is holden that if such instruments 
be accepted by him and actually converted into money, so that 
the money is ready for the holder of the certificate of pur- 
chase, it will be a valid redemption.* 

§ 94:0. The time of redemption is to be calculated hj ex- 
' eluding the first day and including the last, or day of making 
paj'ment.' 

§ 941. It being a statutory right the time in which it is to 
be exercised in the different states will depend on the statutory 
provisions in that respect. As a general rule it may be made 

' 8h-eet v. Beal, 10 Iowa, C8; Knowles v. Eabliu 20 Iowa, 101; 
Massie d. Wilson, 16 Iowa, 390, 396, 397; Taylor a. Porter, 3 Mass. 353; 
Gibson v. Cresliore, 5 Pick. 146; Smith «. Kelly, 37 Me. 237; Johnson b. 
Candage, 31 Mc. 28. 

^ Knowles v. Rablin, 20 Iowa, 101, 104; Johnson u. Harmon, 19 Iowa, 58; 
Wliite V. Hamilton, 13 I(Ava, 259. 

2 Dous'herty v. Hughes, 3 G. Greene, 93; Thorno «. San Francisco, 4 Cal. 
137; People ». Baker, 20 Wend. 603. 

* Webb B. Watson, 18 Iowa, 537; Hall v. Fisher, 9 Barb. Sup. Ct. 17. 

"Tuccher v. Hiatte, 23 Iowa, 539; Bigelow v- Wilson, 1 Pick. 485; 
Sin\ms v. Ham])ton, 1 S. &It. 411; Gillespie c. Wliite, IC Johns. 117; Rand 
V. liand, 3 N. H. 307; Windser v. China, 4 Grecnl. 298 



312 JUBICIAi AND EXECUTION SALES. 

'' at any time before tlie close of tlie last day allowed hj law 
ibr that purpose," or of any day witliin the time allowed by 
law for redemption. " Eusiness hours arc not in this respect 



regarded. 



"1 



§ 042. Redemption by an unauthorized person, assuming 
to act as agent, will be valid if ratified or aj^proved by the 
principal." 

§ 9-13. In redeeming, strict comjDliance Avith the statute is 
necessarj',' unless such compliance be waived.* ' 

§ 944. In Hughes v. Feeter^ the Supremo Court of Iowa 
lay down the rule " that the statutory riglit to redeem property 
from execution sale within one year, cannot be extended by any 
act of the party claiming tliat right, such as a suit to redeem, 
or the like, without more. Stich, too, is the general doctrine. 

§ 945. But where the pro^jerty, as in the case of Hughes v. 
Feeter, brought but a small proportion of its value, and where 
that value depended on a protracted suit, calculated to prevent 
a sale at a fair price, if redeemed and sold, again during its 
pendency, and Avhere suit was commenced in good faith before 
redemption expired to taste the lona fides of the sale, the 
court enlarged the time of redemption after the expiration of 
the statutory period. ° 

§ !)4G. From an execution sale of several tracts of land 
separately made on the same writ, the owner may redeem eitlicr 
of them separately, whether they be bought b^^ one or by sev- 
eral different persons.'' 

§ 947. If tlie redemption is made of the sheriif by a judg- 
ment creditor, it has been held in Illinois that the payment 
should be accompanied by an execution delivered to the officer 
on the judgment of such redeeming creditor.** 

' E.tparte Bank of Monroe, 7 Hill, 177; Tucolier c. Hiattc, 33 Iowa, 539. 
^ Tuechcr v. Hiatte, 33 Iowa, 539; Blackw. Tax Titles, 501, 504,'50.'3. 
« E.r parte, Bank of Monroe, 7 Hill, 177 ; Hall v. Thomas, 37 Barb. (N. Y.) 
55; Sillimun®. Wing;, 7 Hill, 159. 
■* Bank of Vcrgennes v. Warren, 7 Hill, 01 
' Hughes v. Feeter, 33 Iowa, 547. 
« Ibid. 

' Robertson v. Dennis, 30 111. 313. 
» Stone B. Gardner, 30 111. 304. 



KEDElIFnON. 313 

§ 94-S. It is also held in Illinois that the money may he 
paid to the sheriff or to the purchaser, i 

§ 949. From a jDnrchase by the trustee of a feme covert, 
the redemption, in Alabama, is made by payment to snch 
trustee and not to the cestui que trust.^ Otherwise if the 
trustee is non-resident. ^ 

§ 950. The receipt by the sheriff of depreciated paper as 
money from tlie purchaser, affords no ground for the owner or 
others to redeem by paying like currency, or its value, in j)ar 
money. lie must pay the full amount in good money.* 

§ 951. If the purchaser pays off a prior lien on the prem- 
ises tlie amount mnst be reimbursed to him by adding the 
same wjth interest to the redemption money. ^ 

§ 952. Oversight, neglect, or mere ignoi-ance of the law is 
not such excuse for omitting to redeem as will call for relief in 
equity." 

§ 953. It is held in New York (Mobg an. Justice, dissenting,) 
that under the statute of 1S47, requiring redemptions from 
execution sales of lands on the last day of the fifteen months 
allowed by law in which to redeem, to be made at the sheriff's 
office, that redemjstion at the dwelling house of that officer, 
between nine and ten o'clock in the night of that day, the 
party redeeming have failed to find the officer during the day 
at the sheriff's office, is illegal and void, for non-conformity to 
the letter of the act requiring the redemption to take place at 
the sheriff's office when the conflicting claimants to redeem 
might respectively redeem from each otlier. The court hold 
that to make the redemption valid, the statute must be strictly 
conformed to.' 

' Stone v. Gardner, 20 111. 304; Robertson v. Dennis, 20 111. 313. 

' Barringer «. Burke, 21 Ala. 765. 

' Contby r. Berghans, 25 111. 393. 

' Scliofiold v. Bessenden, 15 111. 78. 

' C'outliway v. Bergans, 25 Ala. 393. 

« Canipan v. Godfrey, 18 Mich. 27. 

' Gilolirist v. Comfort, 34 N. Y. 235. In this case the court say: "As 
the law now exists a redemption by a creditor on the last day of the fifteen 
months, to be valid and effectual, must bo made at the sheriflf's offioc. 
The statute is plain and peremptory in this respect and cannot be dis- 
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§ 954. We are not to understand that tlio olijection on 
wliich tlie case of Gilchrist v. Comfort turned was that the 
redemption was made in the night time; for in that theire is 
nothing objectionable in itself. Business hours in reference to 
redemjition are not regarded in law.i But it was objection- 
able, under the circumstances, in like manner as was the place 
of redeeming, inasmuch as it put difficulties, if not impossi- 
bilities, in the way of such other judgment creditors who, 
imder the statute, had a right in like manner and at the same 
time to redeem of the creditor first redeeming, and so on in 
turn from one to another so long as there remained judgment 
creditors "willing to redeem, or to bid at what is aptly termed 
an " auction among the creditors of the land." The real point 
of objection was that the redem^jtion was not made at the oflice 
of the sheriff instead of at his house. Its beinff in the nijrht 
time gave weight to the objection in a moral point of view, in 
so much as it tended to prevent simultaneous redeujptions by 
other creditors. 

YI. Effect of Kedemthon. 

§ 955. Tlie effect of redemption from execution sale, by the 
execution debtor or his assigns or grantee, is merely to termi- 
nate the sale and restore the property to its original condition. 
It confers no new right. If the sale was made for a part only 
of the judgment debt, the land becomes by such redemption 
again liable for the residue of the judgment. And so likewise 
it becomes thereby liable to sale on any other intervening or 
subsisting judgment lien older in date than the transfer or 
assignment made by the judgment debtor, to the same extent 
as if the judgment debtor had not disposed of his right to 
redeem, or his interest in the estate.^ 

obeyed or disrogarded. It is au express and positive requirement, and 
must be strictly followed, or nothing is accomplished." See E.c parte, 
Bank of Monroe, 7 Hill, 177; Hall ». Thomas, 27 Barb. E5o. 

' /i'j; jmrte, Bank of Monroe, 7 Hill, 777 ; Tueoher v. Hiatte, 33 Iowa, 520. 

' Sticn ». Chambless, 18 Iowa, 474; Crosby v. Elkador Lodge, 10 low,-,, 
GO!); Curtis v. Millard, 14 Iowa, 138; Warren «. Fish, 7 Minn. 432; Hays 
4>. Thode, 18 Iowa, 51, 53 ; Titus v. Lewis, 8 Barb. 70. 
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§956. li\. Stein V. CJiamlless'^ the court say: "The pur- 
chase by Chambless of Banford's right to redeem the property 
from the sale to Dougherty, and to Lemp and Sells, conferred 
upon him no other or better right than Banford himself pos- 
sessed, and the legal effect of a redemption by him is the same 
as if Banford himself had redeemed, leaving the proj)erty sub- 
ject to be taken in satisfaction of any subsisting lien or judg- 
ment thereon." 

§ 957. The same court, in Crosby v. ElkacLev Lodge,^ hold 
the following language: "If the debtor or his grantee redeem 
land which has been sold in part satisfaction of a subsisting 
judgment, the property at once becomes liable to satisfy the 
impaid balance of the execution from the moment of such 
redemption." 

§ 958. Still earlier, in Curtis v. Millard,^ the same court 
review the whole subject and assert the rule to be that if dur- 
ing the interval between the sale on execution and delivery of 
the sheriff's deed to the purchaser other judgments be rendered 
against the debtor, where judgments are liens, that they attach 
as liens against the execution debtor's interest in the jjremises 
so sold, and that if there be redemjDtion from such sale, the 
land is liable to sale on execution to satisfy such subsecpient 
judgments. "That the legal estate of the judgment debtor 
is not divested by the sale of his land under execution imtil 
after expiration of the time for redemption and the title has 
vested in the purchaser by deed from the sheriff." It there- 
fore follows that judgments rendered within that time attach 
as liens to the premises, subject to be defeated by failure to 
redeem and by execution and delivery of the sheriff's deed. 

§ 959. In the same case Curtis v. Millard, the doctrine is 
broadly asserted by the court that " the purchaser of lands sold 
on execution acquires by his purchase no more than a lien upon 
the lands for the amount of his bid, and interest during the 
time allowed for redemption. lie acqiiires no right or estate 
upon which lie could maintain ejectment, or which could be 

' 18 loivfi, 47.'), 47C. 

« IG Iowa, 405. 

3 U Iowa, 120, 130. 
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levied upon and sold for his debts;" that it is simply an 
inchoate and conditional right to an estate, " liable to be 
defeated at any time within one 3^ear by the payment of the 
purchase money and interest." That is, by redemption. ^ 

§ 9C0. A judgment creditor, or other creditor, in redeem- 
ing, is sabstituted to the execution purchaser's rights. He 
acqiTircs no new or better rights than the right of those from 
whom he redeems. Therefore, if the purchase is made nnder 
a void execution, or an execution issued on a judgment which 
has been paid, or where tlie execution itself has been satis- 
fied, then the purchaser at the execution sale having obtained 
nothing by his purchase, nothing inures to the party redeem- 
ing, by virtue of the redemption.^ Thus it follows, that a 
creditor redeeming from a void execution sale takes nothing, 
and a subsequent execution sale, in his O'wai behalf, in pursu- 
ance of such redemption, under the Illinois statute, is also 
void." 

§ 9G1. From sales made in a loyal state during the M'ar of 
rebellion, of lands belonging to a citizen and resident of a state 
in I'cbellion, where no negligence in redeeming attaches to the 
judgment debtor, the debtor or his representatives will in 
equity, by analogy to the statute of limitations, be allowed 
one year in which to file their bill to redeem, after the obsta- 
cles caused by the war have ceased ; and where, in such case, 
the sheriff's deed has intervened, the proper course is to apply 
by bill to the court of ordinary chancery jurisdiction for relief. 
If in the ineantime the judgment debtor dies, redemption 
may be thus effected by a bill on the part of his heirs, but 
upon terms. Not, however, as to such portion of the lands as 
may have passed by conveyance to innocent purchasers.'' 

' 14 Iowa, 130. 

« Keeling v. Heard, 3 Head (Tenn.) 592. 

" Johnson ». Baker, 38 III. 98. Of sucli sales the Supreme Court s.iy: 
" They arc both void, because they fail to conform to and arc in violation 
of the statute. And it follows, as the judn-ment is utterly void, tliat such 
a sale under it would be equally; and being void, it is not such a judg- 
ment as the statute contemplated, as the basis of a sale from which .i 
junior judgment creditor might redeem." 

< Mixer d. Sibley, 53 111. CI; Hanger !). Abbott, G Wall. 533; Stiles c. 
Easlcy 51 111. 275. 
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CIIAPTEE XXI. 

I. The Whit. 
II. Its Lien. 
III. What may be Sold. 

I. The Weit. 

§ 902. The writ oi fieri facias is the process on which cxc- 
ciition sales of personal proj^erty were made at common law.^ 

§ 903. It is a common law writ, and is directed to the 
sheriif of the county, by liis official title, commanding him, 
that of the goods and chattels of the defendant, to be found in 
his bailwick, that is in his county, he levy and cause to be made 
a sum of money mentioned in the writ, and to have tlic same 
before the court on the return day of the writ.^ 

§ 90J:. In olden time, in England, when the monarch held 
the court in person, the command of the writ was to have the 
money in court, before the king. 

§ 905. Sales of personal property, in the American States, 
to satisfy judgments at law, are usually made on this writ, or 
one closely assimilated to it, and which, in some states, also 
run against the lands and teneirients of the execution debtor, 
cither absolutely or as an alternative, in case suificient goods 
and chattels be not found whereof to satisfy the writ. 

§ 'd^^. Wliatevcr the form of the writ may be, it must sub- 
stantially conform to the judgment upon which it issues. If it 
docs not it will, on motion, be quashed. ^ 

'3 Bac. Abt. "Execution," 193; 3Black.Coin.4.17; STiad'sPrac.OlS.On 
'3 TicUl's Prao. 913; 3 Black. Com. 417. 
' Rccsc ». Buit3, 89 Geo. .'5()."). 

(317) 
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§ 967. A slight variance, however, will not vitiate the writ, 
though it may be subject to bo quashed therefor before sale 
thereon; but if it be not quashed, and sale is made thereon, 
the sale will be valid, if possession of the proj)erty be delivered 
to the purchaser.! 

§ 908. If property be not found on which to levy the fieri 
facias, or its kindred A^Tit as modified by statute, within the 
lifetime of the writ, then, on return thereof, the proper course 
is to sue out an alias fieri facias, and so on in succession, as a 
like necessity occurs, a.phiries, and alias plurics ; but if there 
be a levy effected, and from any cause not affecting the validity 
of the writ or levy, the writ be returned without sale of the 
property levied, then an order for the issuing of a writ of ven- 
ditioni exponas is to be obtained, and the latter writ thereupon 
issues to the officer commanding him to sell the property so 
levied on the former writ oi fieri facias and remaining imsold. 
This writ of venditioni exponas confers no new or additional 
authority on the officer, but commands and compels him to do 
tliat which he was before authorized and commanded, by the 
writ oi fieri facias, to do.^ 

§ 969. In Alabama, and some other of the States, if execu- 
tion issue during defendant's lifetime, and be not executed, 
then an alias, or pluries, as the case may be, may issue after 
his death, whereon personal effects may be levied and sold, (but 
not the realty without revival of the judgment,) the lien of the 
first writ having attached to such personalty during defendant's 
life time.-^ If the judgment, however, be against two or more 
defendants, and one die, execution cannot go as against the 
realty without revival of scire facias, but may as to the per- 
sonalty of the survisors.* 

§ 970. The Avrit, nnder all circumstances, must correspond 
to the judgment substantially; and if one defendant be dead, 
it must nevertheless run as against them all, but can only bo 
executed against the personal property of the survivor or sur- 

' Williams a. Bi-owQ, 28 Jlowa, 247 ; Hunt e. Loucks, 38 Cal. 372. 

" Johnson ». Lynch, 3 Bibb. 345. 

° Erwin i}. Dundas, 4 How. 58. 

* Erwin «. Dundas, 4 How. 58; Hildreth v. Thompson, 16 Mass. 193. 
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vivors. Some times, liowcver, on suggestion, the dcatli of one 
of tlie defendants of record, tlic Avrit will bo ordered against 
the snrvivor or survivors alone, i 

§ 971. The alteration of an execution in any manner what- 
ever, after it has passed out of the hands of the elei-k, destroys 
its vitality and renders it void. All proceedings thereon are 
in like manner void. The alteration of process Avill not he 
tolerated by the law, or courts, under any circumstances. - 

§ 973. In the case here cited, Walkee, Justice, lays down 
the rule as follows, and no doubt correctly: "If the execution 
were altered in a material part, it would thereby become void. 
Courts can never permit such alterations of their process, 
thereby endangering the rights of parties as effectually as any 
other species of forgery." If wrong, it should be returned, 
that by leave it can be amended, or a legal wi-it issue. 

II. Its Lien. 

§ 973. At common law, this writ ol fieri facias bore rela- 
tion to its date, usually called the teste;^ and bound the goods 
and chattels of the defendant from that time, or such thereof 
as were subject to levy, by which means it became a lien from 
its date.* 

§ 974. Ijut this relation is taken away in England by statute, 
and with it the lien, so far as to purchases intermediate between 
the teste of the writ and the time of its actual delivery to the 
sheriff; and is made to commence only on such delivery as 
against such purchaser, so as to save intervening Ijona fide 
sales; the lien still remained, however, against the goods in 

' Erwin v. Dundas, 4 How. 58, 79; Johnson v. Adair, 3 Bibb. 334. In 
the case last cited, although the writ was quashed, j'Ot it was foi- cthor 
cause- than issuing after the death of one defendant. The objection, on 
this point was in effect overruled, 

» White V. Jones, .38 111. 159, 1C4. 

3 1 Black. 179; Erwin «. Dundas, 4 How. 58; Dodge «. Mack, 23 111. 95, 

* 2 Tidd's Prac. 914; 3 Bouv. 573, 574; Arclib. Civil Plds. title, "Execu- 
tion," 1 Hay. (N. C.) 39G ; Erwin ». Dundas, 4 How. 58, 73 ; Dodge b. Mack, 
33 111. 95. 
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the hands of the debtor himself, and overreadies otlicr writs 
subseqnejitly issued and levied. ^ 

§ 975. In some of the American States, as in England, at 
common law, this lien of the writ of execution, in the hands 
of the sheriff, attaches to the goods and chattels of the defendant 
ia the bailwick, or county, from the teste of the writ.* 

§ 97G. In others tlie lien attaches only by the levy;" wliile 
in yet another class, the statute of 2()th, Charles the Second, 
is either followed or is substantially re-enacted. In this latter 
class tlie lien attaches as against the debtor, by delivery of the 
-^vrit to the proper officer for service, but subject to lonafide 
purchases made before levy.^^ 

= Sttit 29, Car. ii. 3 Tidd's Prac. 914, 915; Envin s. Dundas, 4 How. iiS; 
Woodivard ■o. Hill, 3 McCord, 241. 

< Harding v. Spivoy, 8 Ired, C3; Union Bank v. McClnng, 9 Humph. 91; 
Barnes v. Haynos, 1 Swan, 304; Erwiu v. Dundas, 4 How. C8, 7.5. 

- Reeves «. Sebcm, 16 Iowa, 234; Field v. ]\lilbm-n, 9 Mo. 493 ; Gilkcy t. 
Dickson, 3 Hawks, 341. 

" Kay V. Birdseyc, 5 Denio. G19, 024; Johnson. ■;;. McLean, 7 Blackf. olO; 
Marshall v. Cunningham, 13 111. 20 ; Furlong v. Edwards, 3 Md. 99 ; Tabb 
?i. Harris, 4 Bibb, 31; McMahon s. Green, 13 Ala. 71; Newel -b. Sibley, 
Dodge, Adm'r v. Mack, 33 111. 93, 95. On this subject wc avail ourselves 
of the learned opinion of the Iowa Supreme Court, by Dillon, Justice, in 
Reeves & Co. v. Seborn, from which we make the following extract : " The 
defendant now claims that the execution, though not levied, was a lien 
upon the goods and chattels of the debtor. AVc arc aware of no decision 
in this state fixing the time when the goods of an execution defendant are 
bound, whctlier from the teste of the writ, or from its delivery to the 
ollioer, or from actual le-^fy only. This subject is now settled by statute, 
which provides that execution shall bind only from the time of \c\y. 
(Laws 18C3, p. 231.) This act was not in force at the date of the transac- 
tion now in question, and hence it becomes necessary to state what the 
law was before the act was passed. At common law the writ oi fi.fa. 
bound the chattels of the defendants from its teste. 3 Bouv. Inst. 573, 574, 
Areh. Civil PI. title, 'Execution,' 1 Hay. (N. C.) 390; 2 Id. 57; 3 Hawkes, 
233; 3 Id. 290. As this had the unjust effect to overreach and defeat sales 
made even before the writ was delivered to the sheriff, it was remedied by 
the statute of 29 Charles II. which made the writ binding from the time 
of its delivery to the sheriff to be executed. Wo have very few if anj' 
decisions as to what tlie common law in this country is, because the 
subject is, in most of the states, regulated by express statute. Thus, in 
New York, the statute of 29 Charles is re-enacted, exprc.'^sl3^ Hay «. 
Birdseye, 5 Denio, 024; see, also, 13 Johns. 403. So in Indiana, 7 Blackf. 
501 ; 4"ld. 490 ; 4 Ind. 255. So in Illinois, 13 111. 20 ; 23 Id. 93. So in Ken- 
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§ 977. The lien of the original execution is kept alive by 
issuing of an alias, or fluries, or other subsequent writ rest- 
ing on the original, in proper time, and will cut off process 
issued during the intervening period between the time of 
issuing such subsequent writ and the issuance of its original, i 

§ 978. In Kentucky the death of the defendant in execution 
abates the %\Tit and no further proceedings can be had thereon; 
but it does not discharge the lien of the levy, if there be a 
levy, and equity will enforce the same.^ 

§ 979. It is held in Illinois that the death of the defendant 
after the teste of the execution and before it comes to the hands 
of the officer, destroys its vitality, and that no valid levy can 
be made thereon -,3 but it is there holden also, that the lien of 
the writ is fixed by delivery to the officer, and that, therefore, 
if defendant die after the writ comes to the officer's hands, 
that such officer may go on and execute the writ by levy and 
sale.* 

tucky, 1 Litt. St. 540 ; 4 Bibb, 31 ; 2 J. J. Marsh, 431. So in Florida, 4Flor. 
13G; andMaryland, 3 Md. 99; and Alabama, 13 Ala. 71; Id. 247; IS Id. 
387. In Missouri, as between, two officers the first levy holds, though the 
writ was delivered last. Field v. Milburn, 9 Mo. 493. In California and 
Ohio, by statute, the lien is from the levy only. In North Carolina, whore 
the common law, as a body, is adopted, the lien is from the teste, (8 Ire. 03, 
and cases supra,) and Tennessee follows North Carolina, (9 Humph. 91 ; 1 
Swan, 304.) In the absence of statute, wc must conclude that the execu- 
tion is a lien, either from its teste, as at common law, or only from actual 
levj'. We do not foci bound to adopt the unreasonable and unjust rule 
of the ancient common law, so unjust, indeed, that it had to be remedied 
by statute. It does not accord with the policy of our laws, nor harmonize 
with the decisions on kindred subjects. The whole current of judicial 
decisions, in this state has over, and we think most wisely, been against 
secret constructive liens, especially when these are set up against pur- 
chasers. Barney !). McCarty, 15 Iowa ; Same v. Little, Id. ; and Cunimings 
0. Long, Id. ; Jones s. Peasley, 3 Green, 53 ; Gimble v. Ackley, 13 Iowa, 27. 
And we are not mistaken in saying that the professional sentiment in this 
state has always been that executions were not liens on chattels until 
actual levy. This was the opinion of the court below, and in this respect 
tJiere is no error." (Reeves & Co. v. Seborn,) IC Iowa, 336, 237. 

' Brasfield ». Whittaker, 4 Hawks, 309. 

- Iloleman v. Iloleman, 3 Bush. (Ky.) 514; "Wagner n. McCoy, 3 Bibb, 
198. 

" The People v. Bradley, 17 111. 485. 

* Dodge v. Mack, 23 111. 93, 90. 
21 
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III. What may ek Sold. 

§ 9S0. On the -writ of fieri facias, at common law, in 
England, everything that is chattel belonging by legal title to 
the defendant, except necessary wearing apparel, was liable to 
be levied and sold ; also, leases or terms for years, which arc 
chattels real; likewise growing grain, which went to the 
executor as personalty; and all such fixtures as might bo 
removed by the tenant, if the tenant was the defendant in 
execution, i 

§ 9S1. But such things as belonged to the freehold and 
descended to the heir, as furnaces, growing apple trees, and 
other things attached to the soil, or tenement, could not be 
seized and sold on execution.^ ITeither could judgments, 
accounts, bonds, bank notes, and other choses in action ; ^ nor 
goods which were mortgaged or pawned for debt;* nor goods 
distrained, or demised for years, or goods seized and holden on 
a prior execution ;5 nor fixtures of a house which was the free- 
hold of the execution defendant." 

§ 9S2. Property in the hands of a receiver appointed by a 
court is not the subject of execution levy or sale. It is in the 
custody of the law. Nor is it subject to an attachment or 
other interfering process. If a party has rights as against it, 
application should be made to the court, M'hich controls botJi 
receiver and 2)roperty, for the allowance or adjustment of such 
rights.'' 

§ 983. In the case cited above from Iowa, the Supreme 
Court of that state. Cole, Justice, say: "The property levied 
upon by the appellants was, at the time of their levy, in the 
hands of a receiver appointed by the court. It was, therefore, 

• 2 Ticld's Prac. 917 ; 3 Bac. Abt. " Execution," 098. 

= 2 Ticld's Prac. 917 ; Craddook v. Kiddlesbarger, 3 Dana, 206. 

3 2 Tidd's Prac. 917; McGee v. Clierry, G Geo. 550; Taylor v. Gillcan, 23 
Texas, 508 ; Rliodea v. Mcgoncgal, 2 Barr, 39 ; Ingals v. Lord, 1 Cow. 240 ; 
JlcClond v. Hubbard, 2 Blackf. 301 : Orsborn v. Cloud, 23 Iowa, 104 

* 3 Tidd's Fi-ac. 917 ; 3 Bac. Abt. " Execution," G89 ; Jolinsoa c. Crawford, 
G Blackf. 377. 

' 3 Tidd's Prac. 917. 

« 3 Bac. Abt. "E.xccution," 703; "Winn v. Ingilby, 5 B. & A. 025. 

' Martin d. Davis, 21 Iowa, 535 ; Drake, Attachts. Sees. 493, 504. 
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ill tlic custody of tlie law and not properly or legally liable to 
seizure by an officer under an execution." 

§ 9S4. In most of the several states, as a general rule, all 
movables, including bank notes and money not exjDressly ex- 
empt by statute, are subject to levy and, except money, to sale 
on execution.^ Money, when levied, is applied on tlio writ by 
the officer. 

§ 9Sj. In some states clioscs in action and debts due to the 
dcfendaTit," shares of stocks in joint stock companies and in 
corporation,' may be levied and sold, as also the mortgagee's 
right to personal property mortgaged to him, after forfeiture 
by non-payment Avhen due;* but not the interest of the mort- 
gagor after such forfeiture. ^ But if the interest be for a fixed 
time, then it is liable to levy and sale.^ Also growing grain 
and other crops of annual planting can be levied and sold as 
at common law in some of the states, it is said, and the officer 
and others entering to levy, sell, or buy, will not be tres- 
passers.'' But Vi'liether the term "annual productions," used 
by jurists when treating of this principle, extends legitimately 
to such crops as grow in the ground, is by no means clear to 

' naiuly v. Dobbins, 12 Johns. 230; Homes v. Dunc.istcr, 12 Johns. 395. 

' Collier V. Stanbrough, 6 How. 14. 

3 Stamford Bank o. Ferris, 17 Conn. 3j9. 

* Ferguson o. Lee, 9 Wend. 258. 

' Lamb v. Johnson, 10 Cush. (Mass.) 120. (Unless he have an interest for 
a fi.xed time such interest may bo levied and sold. See EindskolF s. 
r^ymau, 16 Iowa, 360.) Marsh ». LaAvrence, 4 Cow. 407 ; Otis w. AVood, 3 
Wend, 500 ; Campbell v. Leonard, 11 Iowa, 489. 

« Hull V. Carnly, 1 Kern, 501; Mattisou c. Baucus, 1 Comst. 295; Rind- 
skoff V. Lyman, 16 Iowa, 360, 269, 370. In this case, Dillon, Justice, said ; 
"The effect of such a sale is the same as if made by tlic mortgagor in the 
ordinary way. It does not defeat the mortgage, or destroy, or in any 
manner impair the legal rights of the mortgagee. It gives the purchaser 
tlie right to take possession of and use tlie property until the day of pay- 
ment, or until the stipulated time expires; and it gives such purchaser 
tlie fnrtlior right, by transferring to him the equity of redemption, to pay 
oil' tlie mortgage debt, thereby extinguishing the lien of the mortgage, 
and tlius making his title absolute." 

'"VViiipplo 1). Foote, 3 Johns. 418; Ilartwell v. Bissell, 17 Johns. 128; 
Pennablow?). Dwight, 7 Mass. 34; McKinney d. Lamplcj', 31 Ala. 52C; 
Parham v. Thompson, 2 J. J. Jlarsh. 150 ; Pierce v. Roche, 40 111. 292. 
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our mind, for they cannot be gathered without digging up and 
(iistiirhing the land, which, to our mind, cannot be legally done 
in virtue of any sale of a mere personalty. In others of the 
states, crops may only be levied and sold, when standing on 
the gi-ound, after they have ripened or matured, i 

§ 986. In Craddoch v. Itlddlesbargefr,^ the Supreme Court 
of Kentucky, Chief Justice EoBEEXsoisr, hold the following 
language on this subject: "Although such annual j^roduc- 
tions, or fruits, of the earth as clover, timothy, spontaneous 
grasses, apples, pears, peaches, cherries, etc., are considered as 
incidents to the land in which they are nourished, and are, 
therefore, not personal; nevertheless, everything produced 
I'rom the earth by annual planting, cultivation, and labor, and 
which is, therefore, denominated for the sake of contradistinc- 
tion, yrwc^tfs industrial, is deemed personal, and may be sold." 
And the purchaser, by the same authority, has right of ingress 
and egress to cultivate, preserve, and remove the same, but 
acquires no interest in the land itself than such as is for the 
time being necessarily incident to his right to such growing 
fructus. 

§ 987. Tlie interest of one of several tenants in common in 
personal property may be levied and sold on execution for the 
debt of such one. The officer in levying takes possession of 
the whole and delivers the whole to the purchaser,^ for each 
one of such common owners may take possession of the whole, 
as their interests cannot be separated; and so may the officer, 
who represents, in that respect, the execution debtor. The 
interest of the debtor, however, alone passes to the purchaser, 
and not tlie whole interest in the entire property.* The execu- 
tion purchaser holds the other interests for his co-owners. If 
after levy of such common interest, and before sale, the execu- 
tion debtor buy one or more of the other interests in the prop- 

' Shannon 'e. Jones, 13 Ired, 206. 

' 2 Dana, (Ky.) 206; Parham e. Thompson, 2 J. J. Marsh. 159. 

' Birdscyc ». Kay, 4 Hill, 158; Hayden <o. Binney, 7 Gray, (Mass.) 41C; 
Neary v. Cahill, 20 111. 214; While t. Jones, 38 111. 15&; James «. Stratton, 
82 111. 203. 

* Noary r. Cahill, 20 III. !>!). 
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ertj, tlie officer, witliout further notice, may sell tlie entire 
interest of tlie debtor, including the rights so acquired by his 
purciiasc. 

§ 988. In In'ow York, the sheriff may levy and sell the 
interest of one partner in goods of a co-partnership, npon a 
judgment and execution against one only of the fi)-m, recov- 
ered against Iiim for his own individual debt. And if an 
attachment of the firm goods of a co-partnership be made as 
against non-residents, aiwl afterwards be vacated as to one or 
more of the partners who are residents, such attachment is 
not in itself an appropriation of all the goods so oi-iginally 
attached to the payment of the attachment debt. Under exe- 
cution emanating from such proceedings the officer can sell tlie 
interest only of the non-resident partners as to whom the writ 
of attachment and levy were kept alive. ^ 

§ 989. A merely eqnitable interest in personal property, 
unaccompanied with possession, cannot be levied and sold at 
common law; and such, too, is the rule in Missouri. ^ It can 
neither be handled nor seen, and is incapable of delivery. If 
subject to sale it is only so hy statute. But before forfeiture, 
the interest of a mortgagor in mortgaged personal property 
may be levied and sold if lie still retains possession of tlie 
property. The purchaser takes subject to, and may redeem 
the mortgage.^ 

§ 990. In levying and selling shares of stock, -where liable 
by statute, it is the shares, or interests, and not the certificates, 
that are acted on and sold, and a description by the numbers 
of the several shares, and by the owner's name, is sufficient.* 

§ 991. Manuscripts secured by copyright, or whidi are the 
6ul)jects of copyright, are liable to levy and sale on execution 
against the owner. ^^ But the officer levying can neither legally 

' Berry v. Kelly, 4 Rob (N. Y.) 106. 

" Yekieil v. Stemmons, 15 Mo. 443 ; Sexton v. Monks, IG Mo. 156 ; Boyco 
v. Smith, 16 Mo. 317. 

» Cotton D. Mai-sh, 3 Wis. 221; Men-itt v. Niles, 25 111. 282; Sclirader v. 
Wolfln, 21 Ind. 338. 

' Stamford Bank v. Ferris, 17 Conn. 259. 

' Biinkcr d. Caldwell, 3 Minn. 89. 
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use them, nor iTiake, sell, or publish copies of them. If he 
does either, he is liable to an action for so doing.' 

§ 902. In Iowa it is held that the right of redemption in 
land from a trust deed is the subject of judgment lien, and 
that after sale by the trustee, the surplus fund, if any, repre- 
sents the subject of the judgment lien, and that the lien of 
the judgment is subrogated to this surplus fund, and may 
be enforced in equity against the same in tlic hands of such 
trustee; or may be levied and seized on execntion, and process 
of garnishee.^ But a judgment is not liable, in Iowa, to exc- 
ctition levy and sale.^ 

§ 993. Iron safes and planing-mills, wlien not attached to 
the realty in such manner " as to indicate that it is designed 
to be pennanent," are regarded as personal property subject to 
execution;* and though owned and iised by a railroad com- 
pany, have been holden not to be exempt from execution as 
property appurtenant to the franchise, or as connected with 
the freehold; so, likewise, fuel, office furniture, stationer}-, 
material for lights, and other detached property of tlie corpo- 
rate com^jany, are regarded in Illinois as subject to execution 
in proceedings against the company. ^ 

§ 994. Under the statute of Kentucky subjecting lands to 
execution sale it is holden in that state that only sueli lands 
are so liable to be sold as tlie debtor himself might dispose of 
by sale and conveyance. That the language of the statute 
being " of the lands, tenements and hereditaments in posses- 
sion, reversion, or remainder," tlie debt should be levied, and 
that the deed should "be effectual for passing to the purchaser 
all the estate and interest which tlie debtor liad and micht 
lawfully part with in the lands," and as, by the then existing 
laws of Kentucky, lands advei-sely holden could not be sold or 
conveyed by the owner whilst thus out of possession, so the 

' Banker v. Caldwell, 3 Minn. 94, 
' Cook 11. Dillon, 9 Iowa, 407, 413. 

' Orsborn v. Cloud, 23 Iowa, 104. It can only be readied by garnlshco 
against the judgment debtor. 
* Titus V. Mabee, 25 111. 257, 360. 
« Hunt V. Bullock, 33 111. 320; Palmer «. Forbs, 23 111. 302. 
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power to sell on execution was limited to siicli lands as tlio 
debtor himself might voluntarily sell and convey, and that 
lands adversely holden against a defendant in execution could 
not during such adverse possession bo subjected to execution 
sale. 1 

§ 995. It is moreover held, in the same case, in Kentucky, 
that a subsequent act of assembly, enlarging the powers of 
owners to make sales of lands so as to cover lands holden 
adversely, did not authorize their sale under execution wliilst 
such adverse possession continued; that while thus adversely 
occupied, the lands did not come within the description given 
in the statute of those which were to be subject to execution 
sale; that though the debtor might now sell and pass the title 
thereto, yet they were not his "in possession, reversion or 
remainder," and therefore not liable under the act subjecting 
lands to execution and sale for debt.^ 

§ 996. ISTor can the officer legally sell the lands of an 
execution defendant for his fees only, after the judgment as 
to principal is satisfied. He must look to the plaintiff for his 
costs. ^ 

' .'\IcConnelI v. Brown, 5 Mon. 481 ; Griffith v. Huston, 7 J. J. Marsli. 388 ; 
Slycrs V. Siiiulers, 7 Dana, 510. 
» JMcC'onncll v. Brown, 5 Mon. 482. 
* Jackson v. Anderson, 4 Wend. 474. 



CHAPTEE XXII. 

THE LEVY. 

I. When to be Made. 

11. How TO BE Made. 

in. Its Effect. 

IV. When Void, or DiscnAKGED. 

V. AVhek it ■will be Set Aside. 

VI. Constructive Levy. 

I. "VVllEN TO BE !MaDE. 

§ 997. Unless made at a time proliibitod by law, a levy will 
doubtless be valid at any time within tbe life of tlie execution. 

§ 998. Tliougli ordinarily it sliould be made, when jDrae- 
ticable, within reasonable hours and not at dead of night, to 
the annoyance of the debtor, yet there are emergencies which 
justify the making of it whenever practicable. ^ But it must 
be made during the lifetime of defendant^ and of the writ.^ 

§ 999. Ueturnable to next terra means the "first day of such 
term. A levy made after the judicial end of that day, and 
sale thereon, are unwarrantable as on a levy made too late.* 

§ 1000. For such illegal levj'' and sale,' or even for the levy 
alone, trespass lies against the officer. ^ 

§ 1001. If sale be made, however, and the proceeds applied 
to the debt, such fact goes in evidence in diminution of 
damages.'' 

' 3 Bac. Abt. "Execution," 734; Stale v. Thackhara, 1 Bay, 358. 
2 Arnold «. Fuller, 1 Ohio, 458, 4G3; Cartncy v. Reed, 5 Ohio, 231. 
' Dcvoe V. Elliott, 2 Caiuc, 243; Vail v. Lewis, 4 Johns. 450; Gaines v. 
Clark, 1 Bibb, COS. 

* Prcscott 1). Wright, G Mass. 23. 
» Ibid. 

• Ibid. 
' Ibid. 
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II. How TO BE Made. 

§1002. "A mere paper levy" is void. 1 Tlic officer slionld 
take actual possession ;2 but removal of the goods is not 
absolutely nocessary;^ 3'et there must be actual control and 
view of the property, with power of removal.'' 

§ 1003. The property may then be placed in the care of a 
third party; 5 but at the risk of the officer." Such control 
must be exercised as if done without the writ, would amount 
to trespass.'' 

■ Caiy V. Bright, 58 Penn. St. 84. In this case the court say: "A mero 
paper levy is no levy at all, and a sale under it is a nullity. * * * jA. 
man miglit liave Iiis bod sold from nnder him by that means "without liis 
linowing it." Duncan's Appeal, 37 Penn. St. .'500. 

= AVestewolt v. Pinckncy, 14 Wend. 123; Levi v. Shockley, 29 Geo. 710; 
Banks o. Evans, 10 S. & M. 3o; Brown v. Lane, 19 Te.vas, 203; Leach v. 
Pine, 41 111. GG; Beekman v. Lansing, 3 Wend. 440; Logsdon d. Spivej-, 54 
111. 104. 

= Very ». Watkins, 23 How. 409, 474; Bnllitt v. Winston, 1 IMumf. 209; 
Moss V. Moore, 3 Hill, (S. C.) 270; Push i>. Callaway, 10 Ohio, (N. S.) 488; 
Logsdon D. Spivey, 54 111. 104. 

< Ray V. Harcourt, 19 Wend. 495 ; Ilaggerty v. Wilber, 10 .Johns. 287 ; 
Van "W^yck v. Pine, 2 Hill, GGG ; Duncan's Appeal. 37 Penn. St. 500; Caw- 
thorn V. McCraw, 9 Ala. 519; Mintuan ii. Striker, 1 Edm. (N. Y.) Sel. Cas. 
35G; Carey v. Bright, 58 Penn. St. 70; Logsdon v. Spivey, 54 111. 104. In 
Carey u. Bright the court hold the following language as to the levy ; " In 
this case the question was only whether, as to part of the goods alleged to 
liave been sold, there cvei' had been a legal levy. A mere piijier levy is no 
levy at all, and a sale under it is a nullity as to subsequent execution 
creditors and purchasers. Lo wry ». Coulter, 9 Barr, 349. A man, might 
liave his bed sold from under him by that means witliout his knoAving it. 
There was liere a considerable amount of pers.^nal pi-opcrty levied on, 
but the sheriff added to tlie inventory ' all other personal property in, 
about, and connected with said colliery,' and without having ever gone 
down into the mines or seen the property, he sold under that desorii)tion, 
and left the whole in the possession of the defendants in the execution, 
from wliom the landlord afterwards purchased it." 

' Very v. Watkins, 23 How. 4G9, 474; Bullitt v. Winston, 1 Mumf. 209. 

« Logsdon I). Spivey, 54 111. 104; Bullitt v. Winston, 1 Mumf. 2G9; Clever 
V. Applegate, 2 South. (N. J.) 479; Moss v. Moore, 3 Hill, (S. C.) 270; Smith 
c. Hughes, 24 111. 270. 

' Westowelt v. Pinckney, 14 Wend. 123 ; Havely v. Lowry, 30 111. 440 ; 
Davidson v. Waldon, 31 111. 120 ; MoBurnie v. Overstroet, 8 B. Mon. 303 ; 
Carey v. Bright, 58 Penn. St. 70; Allen v. McCalla, 25 Iowa, 404; Minor v. 
Herriford, 25 111. 344; Roth i). Wells, 29 N. Y. 471; Duncan's Appeal, 37 
Penn. St. 500. 
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§ 100 Jr. A description of tlic goods and tlie facts constitut- 
ing tlie levy should bo endorsed on the writ, under signature 
of the officer. 1 A reasonable time therefor, and for removal, 
if the goods which are to be removed, is allowed by law.^ 

§ 1005. A levy of goods within from the outside of a locked 
up house is invalid, although one or more articles found out- 
side are actually seized. It is only valid as to the articles 
seized.' 

§ lOOG. Though the officer cannot release the levy* and 
take otiier property, yet ho may levy other if the defendant, 
by any means, prevent the sale of the property first levied on.' 
So, to render an additional levy valid, it must appear that the 
first had become in some manner imavailable." 

§ 1007. A levy and sale of a certain number of bricks in a 
kiln, will be valid if they are in the power of the officer to 
deliver the same; and the buyer may, by direction of the 
officer, open the kiln and take them away;'' but not by select- 
ing the same; only in the usual manner. 

§ lOOS. If from any circumstan^'e uctual possession cannot 
be taken, and a levy on mere view is relied on, then the officer 
should call indifferent persons to witness his open assertion of 
the levy. ^ 

§ 1000. Tlie wi'it first received must be first levied. A 
postponement of the first, if by plaintift''s order, gives right 
to priority of levy to the second.'' 

§ lOlO. If both are received at once, then they should bo 
levied together, and of the proceeds of sale take share and 
share alike until either be satisfied; then the balance until 
satisfaction, goes to the other writ. ^ " 

' Ilnsrgcrty «. Wilber, 10 Johns. 287 ; Davidson v. Welden, 31 111. 120. 

- Woods V. Van Arsdale, 3 Raivlo, 401, 

= Haggei'tj' «. Wilber, 16 Johns. 387. 

' Smith u. Hughes, 24 lU. 270. 

' Ibid. 

' Ibid. 

' Hill V. Harris, 10 B. Mon. 120. 

' Moore v. Fitz, 15 Ind. 43. 

' Deposit Bank v. Berry, 3 Bush, (Ky.) 230. 

'" Campbell v. Roger, 1 Cow. 31.5. 
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III. Its Effect. 

§ 1011. A proper levy to an amount sufficient to satisfy 
the writ satisfies the judgment sub inodo^ Unlike a levy on 
the realty, it vests in the ofiicer levying a special property in 
the thing taken. 

§ 1012. But if without fault of the officer or plaintiff the 
levy becomes unavailing, then it is not a satisfaction of the 
judgment.^ 

§ 1013. The levy of personalty vests a special property in 
the officer''' which will be resjjected and maintained even in 
different jurisdiction, as against the execution debtor, Or. a 
wrong-doer.* 

§ 1014. In such case, tlie expenses of regaining the prop- 
erty will be reimbursed to the officer, with reasonable compen- 
sation for his services.^ 

lY. "WlIEX YoiD, OK DlSCHAEGED. 

§ 1015. A levy made after return day is void." So if made 
after death of tlie debtor.'' So, also, if the property be not 
subject to the writ, as if holden in valid trust for the payment 
of other debts of the execution debtor.^ 

§ lOlG. A levy may be lost by unreasonable delay to sell,* 
'and wlien so discharged by delay its seniority cannot be re- 
instated, i" 

' Ford v. Skinner, 4 Oliio, 378; Corning «. Hoover, 4 McLean, 133; Smilli 
V. riiiglies, 24 El. 370; Trenary ». Cliec%-er, 48 111. 28; Cass ■... Littleton, 3 
Ohio, 223 ; Green ». Burke, 33 Wend. 400. 

= Curtis «. Root, 28 111. 307, 377; Smith v. Hughes, 34 111. 270; Green d. 
Burke, 23 Wend. 490. 

' JlcClintock v. Graham, 3 McCord, 343 : Khodos v. Woods, 41 Barb. 471 ; 
Williams ■». ITcrndon, 13 B. Mon. 484. 

4 Rhodes «. Woods, 41 Barb. 471. 

' Ibid. 

« McClure ». Sutton, 3 Bailey, 301. 

' Ai-nold ». Fuller, 1 Ham. (Ohio) 458. 

* Thompson b. Ford, 7 Ired, 418; 1 Ohio, 458; Cartney «. Reed, .5 Ohio, 
221 

9 Deposit Bank t. Berry, 2 Bush,(Ky.) G21. 

'» Weber t. Henry, IG Mich. 309, 403. 
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V. "When it will be Set Aside. 

§ 1017. A levy can only be removed by sale, or by an order 
of court, unless agreed to be displaced by the parties to the 
M-rit.^ 

§ lOlS. It will not be discharged by a release of the prop- 
erty made through mistake. ^ 

§ 1019. It will be set aside, if personal property be levied, 
without leave to the debtor to tnrn ont realty, where he has a 
right so to do.^ 

§ 1020. It will also be set aside if levied on property wliich 
ia in the hands of a receiver under judicial authority-,'* 

VI. CONSTEDCTIVE Le^^'. 

§ 1021. "Wliere a sheriff holds several executions in favor 
of different persons, but against- the same judgment debtor, 
one of which being levied, the others come to his hands after- 
wards between the day of such levy and the day of sale, it is 
not necessary, so far as respects the property levied upon by 
the first writ, or the surplus proceeds of sale thereof, to make 
a formal levy of the subsequent writ or writs. The levy on 
the first writ is valid in law as to all the writs subsequently 
received, so as to entitle them, each in their order, if more than 
one, to ])articipate in and receive the surplus, if any, of the 
monies raised by the sale.^ 

■ Smith ». Huglios, 24 III. 270. 

"- 'Walker u. Tlie Commonwealth, 18 Gatt. 13. 

' Pitt V. McGce, 24 111. 010. 

' Robinson D.Tlie Atlantic & Great Western R. R. Co. 60 Penn. St. 100. 

' Slatle r. Van Vocliten, 11 Paige, Cli. 21. In this case Chancellor Wal- 
WOKTII lays clown the rule as follows: " It is not material whether all the 
executions wore levied or not, for if the sheriff had levied one execution 
and other executions were In his hands, or in the hands of his deputies, 
the levy would he valid as to all, so far as to entitle the others to the sur- 
plus, if any, raised at the sale under the execution upon which the levy 
w.os made, and the property advertised and sold." 



CHAPTEE XXIII. 

THE SALE. 

I. By Wiioir to be Made. 

II. How TO HE Made. 

III. Its Effect: What Passes by it. 

IV. Void, akd Voidable Sales. 
V. Who may kot Buy. 

VI. AVhen THE Officer may Ee-sell. 

I. By Whom to be IIade. 

§ 1022. The execution, though a judicial writ, commands 
the performance of a ministerial, and not a judicial act.i All 
such writs, when directed to the sheriff generally, by his style 
of office, may be executed as well by any one of his legally 
constituted general deputies as by the high sheriff himself. ^ 

§ 1023. The rule in this respect is believed to be the same, 
whether tlie levy and sale is of real or of personal property'. 
Therefore the reader is referred for a fuller discussion of the 
subject, to Chapters XVI and XVII of this wort. 

§ 1024. But we may add here, that neither the pirincipal 
officer, nor his deputy, can execute the wiit, or sell, when it 
is in favor of the officer as execution plaintiff, or when such 
officer has purchased, or otherwise become interested in the 
proceeds thereoff, except for his fees.^ Neither can the deputy, 
when in his favor or interest. In such eases the coronei" must 
act. 4 

§ 1025. If the writ is not otherwise satisfied, and property 
subject thereto bo found and levied, then a sale becomes an 

' Bac. Abt. 8, G89, CDO, 691 ; Wroe d. Harris, 3 Wash. (Va.) R. 130, 139. 

' Wroo V. Harris, 3 Wash. (Va.) 130, 139, 130; Tillotson v. Cheetham, 3 
Johns. G3; 8 Bac. Abt. 075, 070. 

' Chambers v. Thomas, 3 A. K. Marshall, 536, 537 ; Einor v. Stacoy, 8 
Humph. 388, 467 ; May v. Walters, 3 McCord, 470. 

' Singletaiy v. Carter, 1 Bailey, 467; Chambers v. Thomas, 1 Litt. 368; 
.ind Chambers v. Thomas, 3 A. K. Marsh. 530. 
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act necessarily involved in tlie execution of tlic -u'rit; and it 
follows that whoever may execute the writ may sell. Therefore 
the principal sheriff, or any one of his legally constituted general 
deputies, may in ordinary cases sell.^ 

§ 102G. ]jut whether the sale bo made by tlic one or the 
other of them, a crier, or auctioneer may be employed to conduct 
the sale, provided his acts be done in the presence and under 
the direction of the officer. ^ 

§ 1027. If, however, the writ be especially directed to the 
principal, or high sheriff himself, by his personal name, as well 
as style of oflice, then he only, and no one else, can execute it.^ 

§ 1028. In Chamlers v. Thomas,* the Supreme Court of 
Kentucky say in reference to this subject: "The principal 
sheriff is never allowed to execute his own process; and so 
careful is the law in guarding the interest of the defendant in 
such crises that not even the deputy is permitted to execute the 
process; but it must go to the coroner, an officer not supposed 
to be under the influence of the sheriff." The identical point 
was previously adjudicated between the same parties and 
decided the same way in 3 A. K. Marshall, by the Supreme 
Court of Kentucky..^ 

§ 1029. An execution in the hands of an officer when he 
goes out of office, which is partly executed by him, may be 
completely executed aftei'wards. lie continues sheriff for that 
purpose, and may carry out the work by him begun, by himself 
or by his deputy, as if he were still in office.*' 

§ 1030. In the case cited from 3 Cowen, the court. Savage, 
Justice, lay doAvn the rule in these words: "lie is in office 
quoad hoc, and the acts of a deputy, in relation to such an 
execution are the acts of the sheriff himself."'' Such, too, is 
the doctrine even on a ca. sa. where the defendant is holden in 

' 8 Bac. Abt. G75, •' UnderslicrifT," ib. 070. 
" Sec Ante, CIi. x^'II. 

= 8 Bac. Abt. "Unclerslieriff," 070; Wroo t. Harris, 3 "Wash. (Va.) 120, 
139, 130. 

• 1 Litt. 208. 

5 Chambers v. Tliomas, 3 A. K. Marsh. C37. 

* Jackson v. Collins, 3 Cow. 89. 
' Jackson «. Collins, 3 Cow. 95. 
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custody by the old sheriff. lie may retain the custody of the 
defendant and complete the ■work of executing the writ.i 

11. How TO HE Made. 

§ 1031. The sale must he made at the time and 'place 
appointed by tlie notice given thereof, unless it be adjourned; 
and if made before the hour appointed it will be void in ease 
the property goes for less than its full value. ^ 

§ 1032. The sale is to be made during the bitsiness hours 
of the day. An execution sale, made out of business hours, 
as for instance, after sim-set, is void, and the officer, by so 
making it, becomes a trespasser. ^ If made before the day 
appointed, it is, in Illinois, held to be void.^ 

§ 1033. In selling personal property, the property to be sold 
must be present, so that it may be seen, handled and estimated, 
and ready for delivery. ^ 

§ 1034. In the case of Jlcrod v. Bartley,^ Chief Justice 
Teeat, of the Illinois Supreme Court, lays down the law of this 
subject in the following terms: "In the sale of personal prop- 
erty on execution, the pi'operty itself must be present. " Bid- 
ders should have an ojjportunity of inspecting the goods and 
forming an estimate of their value. Tliis is the only way to 
secure fairness and competition at public sales. It is necessary 
to protect the rights of both debtor and creditor. It should 
also be in the power of the officer to deliver the property forth- 
with to the purchaser." 

§ 1035. If a sale be made of personal property which is 
not present and capable of being inspected b}' the bidders, and 
of being delivered by the officer to the purchaser, the sale, 

' ITcrastcad ■». Kcad, 30 Jolins. G4; Jackson v. Collin-s, 3 Cow. 95. 

= Williams v. Jones, 1 Bush. (Ivy.) G21. 

3 Carwick e. Myers, 14 Barb. (N. Y.) 9. 

* Kins V. Cushman, 41 III. 31. 

6 Herod v. Bartley, 15 111. 58; Sheldon v. Soljc, 15 111. 353; Cresson v. 
Stout, 17 111. lie ; Ainsw'ortli v. Greenlee, 3 Murpli. 470; Blanton ». ]\Iarrow, 
7 Ired. 47. 

« Ilerod V. Bartley, 15 111. 59. 
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according to the case of Herod, v. Hartley^ will be void.i Sucli, 
too, it is believed, is the weight of authority. 

§ 1036. The sale must be at public auction, to the highest 
bidder, for the best price the property will bring, ^ and must 
be for money; cash in hand.^ The ofBcer may receive only 
gold and sih-er legal coin, or whatever else is by law a legal 
tender.* The rule in this respect is the same as on. sales of real 
estate on execution." 

§1037. "As a matter of discretion,"" the officer may 
adjourn the sale to a difterent day, or place, or botli; and if 
there be no fraud in it or abuse of discretion, the sale will be 
valid in that respect. '^ 

§ 103S. Nor will a postponement by the plaintiff's order 
destroy his jjriority in favor of subsequent writs, if done in 
good faith and from fair motives, and to a day not beyond the 
return day of writ.^ But otherwise, if to a day subsequent to 
the return day, it is said.'' 

§ 1039. A sale on execution has been holden valid as 
between the debtor, creditor, and officer when made without 
notice, being so made by consent of parties.^" 

§ lOiO. But the mere silence of the debtor, in standing by 
and seeing his property illegally sold on execution will not 
render such sale valid, and Avill not estop such debtor from 
testing the validity thereof.'- ^ 

■ Ilcrod «. Bartley, 15 111. 58. 

= 1 Bonvier, 581; Swoitzcll -o. M.irtin, IG Iowa, 519,537. 

= Noiz. Max. Cli. 43; Griffin v. Thompson, 3 How. 244; Saur v. Stein- 
baucr, 14 Wis. 70 ; Mumford v. Armstrong, 4 Cow. 553 ; Swope b. Anderson, 
5 lud. 313; Mitcliell v. Hackett, 14 Cal. CCl; Biglcy u. Risher, G3 Penn. St. 
153; Hilliard, Sales, 1330. 

♦ Griffin D. Tliompson. 3 How. 344. 
' See Ante, Ch. xvii. No. 3. 

» TinliJiam »j. Pnrdy, 5 Johns. 845; Russell n. Richards, 11 Maine 371. 

' Tinkham v. Purdy, 5 Johns. 345; Russell ■». Richards, 11 Maine 371; 
Swortzell b. Martin, IG Iowa, 519; Phelps v. Conoyer, 35 111. 309; Payne o. 
Bellingham, 10 Iowa, 3G0. 

* Lautz v. Worthington, 4 Barr. 153. 
' Lautz V. AVorthington, 4 Barr. 153. 
"> Burroughs «. Wright, 19 Vt. 510. 

" Humphrey «. Browne, 19 La. Ann. 158. 
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§ 1041. The officer, in selling, is to exercise sucli 'wholesome 
discretion in regard to tlie manner of selling, as a prudent 
person ordinarily would in reference to his own affairs under 
like circumstances, with a view to obtaining the best possible 
price for the property at a fair and honest sale. He should, 
therefore, in selling various articles of property, sell them 
separately, if intended for separate use, and not en masse, 
unless some of them be more suited to go together, i In the 
latter cases, such articles should be sold together, if thereby it 
is inferable that they would bring the better price, or be more 
generall}' acceptable to bidders. By separation, some articles 
intended to go together, would be measurably destroyed in 
value, whilst, on the other hand, the uniting others together 
would tend to force bidders to either forego the purchase of 
those desired or else buy such as they may not want. 

§ 1042. One buying at execution sale, under his own execu- 
tion, will not ordinarily be compelled to pay over the money 
to the officer, furtlier than the costs of others than himself; 
but may receipt the writ, if there be no other writ in the 
officer's hands claiming priority or contribution. " It would 
be unreasonable and injurious to debtors as well as creditors, 
to insist that the creditor in the execution, should advance 
money on his bid, when the sole object of the sale is to put 
money in his pocket by paying a debt due to liim."^ 

§ 1043. But if there be a dispute about the application or 
distribution of the money, in case of more than one writ, then 
the officer miay refuse to deliver the property to the plaintiff 
without pajanent, or may sell again. ^ The better course, how- 
ever, would be to report the proceedings to the court, as we 
conceive, and have the priority settled. 

§ 1044. In cases of execution sales made where there is a 
valuation law, the same principal prevails in sales of personal, 
as of real property.* That is, if the liability occurred within 
the same jurisdiction wherein the sale is being made, then the 

» Bac. Abt. Vol. 3, 704; Cresson v. Stout. 17 Johns. IIG. 
= Nichols 11. Ketchum, 19 Johns. 93 ; Kussell v. Gibhs, 5 Cow. 390. 
= Russell V. Gibbs, 5 Cow. 390 ; Swortzcll «. Martin, IG Iowa, 519, 526, 537. 
* See Ante Ch. xvii., No. 0. 
22 
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sale must be in conformity to tlie law, as it was when the lia- 
bility occniTed, provided the proper data to enable the officer 
to conform, in that respect, appears from the process. i If, 
however, the contract originate in one jurisdiction and the 
enforcement of it is in another, then the law of the state where 
and when it is being enforced is to govern the mode of sale.^ 

§ 1045. So, in like manner, if it do not appear where the 
liability occurred, then the enforcement is to be in accordance 
with the law as it exists at the place of sale at the time of 
rendition of the judgment. 

§ 104:6. Such are the general principles, as applicable to 
execution sales, of both personal and real property. But the 
result of a departure therefrom is not necessarily, in all cases, 
and in all tlie states, the same in one case as in the other. 

§ 1047. In Rosier v. Jlale,^ the Supreme Court of Iowa, 
IjOave, Justice, held: " The doctrine laid down is, that the law in 
force when the contract is made is necessarily referred to and 
forms a part of the contract, and fixes the rights and obliga- 
tions growing out of it, and that any substantial change in 
the law of the remedy which shaU lessen its efliciency or bur- 
den it with new conditions and restrictions, comes within the 
constitutional prohibition. 

III. Its Eitect: "What Passes by it. 

§ 1048. The effect of an execution sale, realizing the amount 
of the execution, is a satisfaction of the judgment. Thereby it 
" ceases to exist." It loses its vitality. It can only be restored 
or revived by an order of court vacating satisfaction. The 

' Brouson v. Kinzie, 1 How. 311 ; McCraoken «. Hayward, 3 How. 608 ; 
Gantloy's Lessee v. Ewing, 3 How. 707 ; Blair v. Williams, 4 Litt. 34; Lap- 
sley V. Brashears, 4 Litt. 47 ; Pool ii. Young, 7 B. Mon. 587; McKinney v. 
Carroll, 5 Mon. 98 ; Grayson v. Silly, 7 Mon. 6 ; Smith v. Morse, 3 Cal. 534 ; 
Hunt V. Gregg, 8 Blackf. 105 ; Coriel v. Ham, 4 G. Greene, 455 ; Burton i'. 
Emerson, 4 G. Greene, 393 ; Sliatfer v. Bolander, 4 G. Greene, 301 ; Willard 
V. Lonstreet, 3 Doug. (Mich.) 173; Quackenbush v. Banks, 1 Denio, 128; 
Rosier ». Hale, 10 Iowa, 475. 

= Hutcliins V. Barrett, 19 Ind. 15 ; Doe v. Collins, 1 Carter (Ind.) 24 ; Shaf- 
fer V. Bolander, 4 G. Greene, 201 ; Story, Confl. of Laws, Sec. 550. 

= 10 Iowa, 483. 
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making of tliis order requires a judicial power equal to that 
Avliicli originally entered the judgment. JSTo less a power can 
impart new life to it, when satisfied by the acts, valid for the 
time being, of an oiScer haying power so to do.i 

§ 1049. Until such satisfaction be judicially vacated, and 
execution anew be ordered, no subsequent execution can legally 
issue on the judgment. ^ It is well said that " an execution 
executed is the end of the law."^ 

§ 1050. Payment of the money to the plaintiff satisfies the 
WTit, by whomsoever the payment be made. The sheriff can- 
not, of his own funds, pay oif tlie creditor for the execution 
in his hands, or otherwise satisfy him, and retain the writ and 
its vitality to enforce the same against the defendant as the 
means of indemnifying himself. If he thus pay off the cred- 
itor, both writ and judgment are thereby satisfied, and arc 
functus officio.''' This, too, irrespective of the inability of the 
officer to execute a writ for his own benefit. There remains, 
after such payment, no vital writ to be executed by any one. 
The vital force of both ■writ and judgment are, by tlie very act 
of payment, extinct. 

§ 1051. The purchaser has a right to what he gets, and to 
nothing more. Caveat emptor is the rule. He takes only 
the interest of the defendant. If the defendant has no inter- 
est, then the buyer gets nothing; and he cannot avoid payment 
by showing that the goods belonged to some one else.^ But 
if an innocent purchaser, he may have redress in equity against 
the execution debtor whose debt he has paid." 

§ 1052. By a sale of personal property on an execution 
against one of two common owners, the purchaser takes only 
the interest therein of the defendant in the writ. He becomes 
the tenant in common with the other owner. Tliis, too. 



1 Hughes B. Strcctcr, 24 111. G47, G49. 
= Ibid. 

= 3 Bac. Abt. 687. 

* Sherman v. Boyce, 15 Johns. 440 ; Reed ». Pruyn, 7 Johns. 42G. 
5 Griffith t). Fowler, 18 Vt. 390 ; Popleston v. Skinner, 4 Dev. & Batt. IGO ; 
McGee v. Ellis, 4 Litt. 344; Austin i). TiUlon, 14 Vt. 325. 
« McGec v. Ellis, 4 Litt. 244. 
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although the officer assumes to sell the whole, i Therefore the 
common owner whose rights are not affected by the sale, can- 
not maintain an action in reference to the transaction against 
the purchaser or tlie officer who sells. ^ 

§ 1053. But if after levy and before sale the execution 
defendant buys the interest of the other tenant in common in 
the property levied, then the officer, without farther levy or 
notice, may sell the whole interest and entire property.^ 

§ 1054. If after levy on lands, they be sowed in grain by 
the debtor, before execution sale, and then another execution 
be levied on the growing grain, and the same be sold thereon, 
the latter writ will be entitled to preference in the proceeds 
of the grain.* 

§ 1055. A distinction is taken between a sale of the prop- 
erty itself and of the mere interest of the debtor therein. In 
the former case the purchaser takes the property with its legal 
incidents, whilst in the latter he takes only the interest which 
t]ie debtor, as such, has and may liimself enforce.^ 

§ 1056. To a purchaser of growing grain, at execution sale, 
on execution against the owner, the right to enter and take 
away the grain, or to secure, harvest and preserve it, passes 
with the property to the purchaser; neither the purchaser nor 
officer will be liable to an action for acts necessary and proper 
to be done by them in regard to it.* But in an action there- 
for it is not sufficient that they justify under execution sale ; 
but the plea must show the execution to have been against the 
owner of the property levied and sold. A mere allegation 
of purchase on execution sale, generally, will not amount to a 
defense.'' 

■ Popleston u. Skinner, 4 Dov. & Batt. 100. 

- Fiero v. Bctts, 2 Barb. 633 ; Wilson v. Rood, 3 Jolins. 175 ; "Wliito v. 
Osborn, 21 Wend. 75. 
= Birdseye v. Ray, 4 Hill, 158. 
' Stambaugli «. Yates, 3 Rawlo, IGl. 
' True v. Congdon, 44 N". H. 48. 
« Terrill v. Thompson, 8 Bibb, 273. 
' Ibid. 
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TV. Von> AND Voidable Styles. 

§ 1057. Excciition salps of personal property, as is the case 
in similar sales of real property, made on executions tliat are 
satisiied, or that issued on satisfied judgments, are universally 
regarded as void when the purchaser buys or pays with knowl- 
edge of such satisfaction.! 

§ 1058. And whether the purchaser has such knowledge or 
not, the better authority is that the sale being on a power that 
is exhausted, tlie sale is void. It is no better than a sale upon 
a void judgment. It cannot, under the usual circumstances, 
bo sustained.*^ But if the execution debtor, with knowledge 
of such satisfaction, silently stand by and suifer others to pur- 
chase, or do acts calculated to mislead a buyer in making such 
purchase, it is a fraud on his part, and he is estopped to deny 
the validity of the sale.* 

§ 1059. A sale fraudulent in itself, though made under color 
of execution, is of no validity, and, therefore, where the process 
of the court is prostituted to the fraudulent purpose of hinder- 
ing and delaying other creditors, under semblance of a real sale, 
the transaction will be treated as fraudulent and void.* 

§ 1060. In Louisiana, debts due to an execution debtor are 
subject to levy and sale, but are required to be appraised, before 
sale, at cash value, and to be sold for not less than two-thirds 
of such value. It is holden in that state, that a sale of such 
interest, on execution, without appraisement, though in other 
respects regiilar, is void.^ 

Y. "Wno MAY KOT Buy. 
§ 1001. Tlie same person may not both buy and sell, by 

' Jackson v. Anderson, 4 Wend. 474 ; Nielsen i). Nielson, 5 Barb. 565. 

= Nielson v. Neilson, 5 Barb. 505 ; Jackson i). Anderson, 4 Wend. 474, 479 ; 
Childs V. Bernard's Ex'rs, 3 Dana, 05, 96; Monchat «. Brown, 3 Rich. 117; 
LavoUe v. Kowley, 17 Ind. 36 ; State «. Salers, 19 Ind. 482 ; Sherman b. 
Boyce, 15 Johns. 443 •. Jackson i>. Caldwell, 1 Cow. 023 ; Hammit «. Wyman, 
9 Mass. 188 ; Lewis c. Palmer, O Wend. 368. 

3 Wood V. Colvin, 2 Hill, 550 ; Jackson v. Caldwell, 1 Cow. 033. 

* Stephens v. Barnett, 7 Dana, 259 ; Corlios v. Standbridge, 5 Rawle, 280 ; 
Voder v. Standiford, 7 Mon. 485. 

* Collier v. Stanbrough, How. 14. 
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mere force of the process. Nor will liis return thereof on the 
writ show such title in him as will be regarded even as atrainst 
a trespasser.^ 

§ 1063. In the case here cited from Yermont, the title to 
certain cattle was involved. The sheriff claimed to own them 
hy purchase at an execution sale made by himself. Though 
the levy vested a special property in the sheriff, yet the levy 
had become merged in the sale. So he had no longer a claim 
under it. Thus, the sole question, say the court, was " whether 
;in officer acting under legal process can sell property to him- 
self." They say that, " According to all the authorities, such 
an officer, in addition to his character as a minister of the laAv, 
is regarded as a sort of trustee and agent both of the creditor 
and debtor. The two characters place him on higher and more 
responsible ground than a mere private trustee or agent. And 
if the latter is not permitted to acquire a personal interest in 
the matter of his agency, much less should such indulgence be 
granted to the former." In the same case the court lay dowii 
the rule that even if the purchase be made by consent of plain- 
tiff and defendant in the wi'it, that though it might then, as 
between the officer himself and the parties, be valid, yet it 
"\vould amount to no more than a purchase from the defendant 
liimself, yet it would in nowise partake of the sanctity of an 
execution sale. 

§ 1063. But if the writ of execution be directed to his prin- 
cipal, and the sale be made by him, and the deputy be the 
execution creditor, then such deputy, it is believed, may right- 
fully purchase at the sale of his principal if it be fairly made." 
And such, too, is believed to be the rule, whether the sale be of 
personalty or of realty. It is equally the interest of debtor 
;md creditor that the execution creditor shall, in such case, be 
allowed to bid. It is very different from a case in which the 
principal sherifi' is plaintiff and his depiity sells. In this case 
the court say, in reference to the act of assembly which pro- 

' Woodbm-y v. ParktT, 19 Vt. 353 ; sco also Mills v. Goodsoll, 5 Conn. 475 ; 
Pierce v. Benjamin, 14 Pick. 359; Perkins j). Thompson, 3 N.n.144; Moor 
land V. Kimberlin, G B. Mon. 008. 

' Jackson v. Collins, 3 Coiv. SO. 
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liibits a slieriif from buying at execution sales: " It could never 
have been the intention of the legislature to have prevented a 
deputy sheriff, when plaintiff in an execution sale, from bid- 
ding, in order to secure his money. The object was to prevent 
abuse."! 

§ 1065. In Massachusetts it is hold that a sale made under 
an appraisement law, where a brother of the execution creditor 
was one of the appraisers, is illegal, and moreover, that thereby 
the oiBcer selling becomes a trespasser. ^ 

VI. When the Officer slvt Ee-sell. 

§ 10(36. If the terms of sale are not promptly complied 
with by the purchaser by payment of the purchase money, 
the officer may sell again without further notice, at the same 
time and place. ^ Eut not within the time allowed, if any, by 
terms of sale, for payment to be made.* 

§ 1067. AH such sales are for cash, and ought to be for 
cash in hand; if the purchaser do not comply, it is adjudged 
in some cases that he may be compelled to make good the 
deficiency in price, if any, on the re-sale of the property.^ 

' Ibid. 

* McCongli V. Wellington, G Allen (Mass.) 505. 

' IllingwortU v. Miltenberger, 11 Mo. 81; Winslow «. Loring,7 Mass. 393; 
Ilaynes v. Breaux, 16 La. An. 143 ; Saur ■». Stienbauer, 14 Wis. 7 ; Gaskill 
■u. Mori-is, 7 Watts & Sergt. 33 ; Bigley v. Eisher, 63 Penn. St. 153. 

* Conway v. Noltco, 11 Mo. 74. 

' Lamkin v. Cra-syford, 8 Ala. 153 ; Minter ii. Dent, 3 Bailey, 291. 



CHAPTEE XXIV. 

EXECUTION SALES OF CORPORATE FRANCHISES, PROPERTY 
AND STOCKS. 

I. At Common Law. 
II. By Statute. 
III. Effect of Sale. 

I. At Common Laav. 

§ IOCS. The Supreme Court of tlie United States, rccog- 
nizin<T the rule that corporate franchises, being incorporeal 
hereditaments, cannot, upon the settled principles of tlie com- 
mon law, be seized and sold on execution, declare that if they 
can be sold, in any of the states, " it must be under statutory 
provision." Such, too, is the current of authorities. ^ 

§ 1069. Nor can the lands, easements, or works appurten- 
ant to, or essential to the iise and practical operation of the 
franchise be levied and sold on execution at law, separate from 
the franchise, so as to impair its value or impede its use." 
JSTeither are the tolls or product of the franchise subject to 
such levy and sale, so as to prevent the company from demand- 
ing and receiving the same, or so as to divest it of its riglit of 
ownership and possession. ^ 

' Que v. Tide Water Canal Co. 24 How. 363 ; James v. Pontiac Plank- 
road Co. 8 Mich. 91 ; Coe «. Columbus & C. R. R. Co. 10 Ohio St. 372 ; 
Soymorc ■». Milf. & Chil. Turnpike Co. 10 Ohio, 47G, 480; Stewart B.Jones. 
40 Mo. 140 ; Youngman i>. Elmira & W. R. R. Co. C5 Ponn. St. 278 ; Western 
Pcnn. R. R. Co. v. Johnson, 59 Penn. St. 290 ; Atkinson v. M. & C. R. R. Co. 
15 Ohio, 21 ; Canal Co. v. Bonham, 9 Watts & Sergt. 27, 28 ; Wood v. Turn- 
pike Co. 84 Cal.474; Monroe ®. Thomas, 5 Cal. 470; Thomas ■C.Armstrong, 
7 Cal. 28G. 

^ Gue V. Tide Water Canal Co. 24 How. 257 ; Amant •». New Alexandria 
& Pittsburg Turnpike Co. 13 S. & R. 312 ; Susquelianna Canal Co. v. Bon- 
ham, 9 Watts & Sergt. 27; Plymouth R. R. Co. v. Caldwell, 39 Ponn. St. 
337 ; Coo V. Columbus R. R. Co. 10 Ohio St. 373 ; Young v. Alexandia tt 
Western R. R. Co. G5 Penn. St. 278. 

" Gue V. Tide Water Canal Co. 24 How, 263; Leodon v. Plymouth R. R. 
Co. 5 W. & S. 265 ; Seymore v. Milf. & Chil. Turnpike Co. 10 Ohio, 479. In 

(344) 
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§ 1070. A railroad, if subject to execution sale at all, can- 
not be cut up into parcels and sold at different sales, in the 
different counties in which it is situate; it would defeat the 
purposes of the law in reference to the road.^ ]S^or can the 

the case cited from 2-1 How. a jieri facias issued to tlic U. S. Marslial for 
tlie district of Maryland, who "seized and advertised for sale a house and 
lot, sundry canal locks, a wharf, and sundry other lots," which helougod 
to the defendant, the Tide Water Canal Company, in fee. The company 
obtained an injunction against the sale, and the same was made perpetual 
in the Circuit Court of the United States for said Marj'land district. From 
the decree perpetuating the injunction the case was appealed hy Gue to 
the United States Supremo Court. There the decree was affirmed. We 
insert here the following extract from the opinion of the United States 
Supreme Court: " Now it is very clear that the franchise or right to take 
toll, on boats going through the canal, would not pass to the purchaser 
under this execution. The franchise, being an incorporeal liereditamont, 
cannot, upon the settled principles of the common law, be seized under a 
jieri facias. If it can be done in any of the states, it must be ttnder a 
statutory provision of the state; and there is no statute of Maryland 
changing the common law in this respect. Indeed, the marshal's return 
and the agreement of the parties show it was not seized, and consequently, 
if the sale had taken place, the result would have been to destroy utterly 
the value of the property owned by the company, while the creditor him- 
self would, most probabl)', realize scarcely anything from the useless 
canal locks and lots adjoining them. The record and proceedings before 
us show that there were other creditors of the corporation to a large 
amount, some of whom loaned money to carry on the enterprise. And it 
would bo against the principles of equity to allow a single creditor to 
destroy a fund to which other creditors had a right to look for payment, 
and equally against the principles of equity to permit him to destroy the 
value of the property of the stockholders by dissevering from the fran- 
chise property which was essential to its useful existence. In this view 
of the subject, the court do not deem it proper to express any opinion as 
to the right of this creditor in some other form of judicial proceeding to 
compel the sale of the whole property of the corporation, including the 
franchise, for the payment of his debt. * * * * 'if the 
appellant has a riglit to enforce the sale of the whole property, including 
the franchise, his remedy is in a court of chancery, where the rights and 
priorities of all the creditors may be considered and protected, and the 
property of the corporation disposed of to the best advantage for the 
benefit of all concerned. A court of common law, from the nature of its 
jurisdiction and modes of proceeding, is incapable of accomplishing' this 
object; and the court was right in granting the injunction, and its decree 
is therefore affirmed." Gue v. Tide Water Canal Co. 24 How. 2C3, 2G4. 
1 Macon & West. R. R. Co. v. Parker, 9 Geo. 377 
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turn-tables of the road, or freight-cars found on tlie road or on 
the side-tracks thereof, be levied and sold on execution at law 
against a railroad company; they are a part of the realty, are 
incident to the franchise, and cannot be thus severed and sold.i 
So, likewise, stocks or shares in corporate companies may not, 
except by statute, be taken on execution and sold at law.^ But 
in New Hampshire it has been holden that locomotive engines, 
passenger-cars and freight-cars of a railroad corporation are 
liable to attachment and execution sale when not in actual use." 

§ 1071. In Pennsylvania it is held that the right of way 
and road bed of a railroad corporation, assessed to the company 
'•' as a right of way or passage, with such occupancy as is neces- 
sary to give this right effect," being a mere easement, is not 
the subject' of execution sale. The court say: "This being 
the nature of the interest acquired by a railroad company in 
land appropriated for the use of its railroad, a mere easement 
or right of passage for a public purpose, it is a settled principle 
in our law that this interest is not the subject of a lien or sale 
under execution."* 

§ 1072. In California it is held that a sale of the road of a 
corporate company on execution at law passes no title to the 
franchise, or to the road. In Wood v. Turnpike Co.,'' the court 
say, Shaetee, Justice: " The plaintiff acquired nothing by the 
purchase of the ' road ' to which the action of ejectment has 
any remedial relations." 

' Titus B. Mabee, 25 111. 257 ; Seymore v. Milf. & Cliil. Turnpike Co. 10 
Ohio, 470, 480 ; Hunt v. Bullock, 23 111. 320 ; Palmer v. Forbs, 23 111. 302. 
In Seymore v. The Milford and Chillicothe Turnpike Co. the Supremo 
Court of Ohio hold the following language: "There can be no "doubt that 
the right of taking toll upon a turnpike road is a franchise, and is not at 
common law, nor by our law regulating judgments and executions, the 
proper subject upon which to levy an execution." 

^ James ?>. Plank-road Co. 8 Mich. 91 ; Titcomb v. Ins. Co. 8 Mass. 320 ; 
T.iylor V. Junkins, 6 Jones' Law (N. C.) 310. 

2 Boston, Concord & Montreal R. R. Co. d. Gilmore, 37 N. H. 410. 

* Western Penn. B. R. Co. «. Johnson, 59 Penn. St. 290, 294; Armant r. 
Turnpike K. Co. 13 S. & R. 210; Ridge Turnpike Co. v. Stover, 2 "W. & S. 
548 ; Leedom v. Plymouth R. R. Co. 5 ib. 205 ; Susquehanna Canal Co. «. 
Bonham, 9 ib. 27. 

' 34 Cal. 474, 478. 
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II. By Statute. 

§ 1073. As antliority to make such sales on executions at 
law can exist only by express statute, it follows that they can 
only be made in such manner as the statute prescribes, i There 
must be a substantial conformity to the statutory method of 
sale, otherwise no right will pass by the sale. "Where the sale 
by the statute should ]ia\'e been to the one who for the shortest 
period of user would pay the debt and costs, and it was made 
for an absolute term, for ])art only of the debt and costs, the 
sale was holden to be void." JSTor will the mere acquiescence 
of the stockholders, or taking possession by the purchaser, 
give validity to the sale.^ 

§ 1074. In Davis -v. Ifcfi/nard, it is held that such con- 
formity must be shown by the piwchaser in case of litigation 
involving the validity of the sale; that such showing should 
be by the ofScer's return embodying the evidences of the 
required conformity ; and that, therefore, without a return of 
the officer the purchaser takes nothing.* 

§ 1075. Selling on different notice than that required by 
the statute, will (for instance) render the sale void.^ 

' Gue V. Tide Water Canal Co. 24 IIow. 257 ; James v. Plank-road Co. 8 
Mich. 91; Titcomb v. Ins. Co. 8 Mass. 326; Taylor «. Jenkins, C Jones, 
Law (N. C.) 316 ; Seymore v. Milf. & Cliil. Turnpike Co. 5 Ohio, 476 ; How 
■V. Starkweather, 17 Mass. 240; Davis v. Maynard, 9 Mass. 242; Stanford 
Eank v. Ferries, 17 Conn. 259. 

^ James «. Plank-road Co. 8 Mich. 91 ; Taylor v. Jenkins, G Jones' Law, 
(N. C.) 310. There is this distinction in that respect between ordinary 
execution sales of personal pro]perty. There the levy is accompanied with 
tangible possession. It vest a special property in the officer, and the title 
passes to tlie purchaser, with delivery of the property by the officer, 
whether the sale be regular or not. But in sales of shares in an incor- 
porated company, the interest being intangible and incapable of delivery, 
the title must pass by legal transfer, else not at all. Hence if the sale bo 
not in accordance with the substantial requirements of the statute it will 
bo inoperative and will not confer title on the purchaser. (Titcomb v. 
L'niou Ins. Co. 8 Mass. 326; How v. Starkweather, 17 Mass. 240.) 

' James v. Plank-road Co. 8 Mich. 91. 

* 9 Mass. 242; Hammitt ». Wyman, 9 Mass. 138; How i). Starkweather, 
17 Mass. 240. 

' How V. Starkwoatlicr, 17 Mass. 240 ; Titcomb v. Ins. Co. 8 Mass. 326. 
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§ 1076. A sale and transfer of bank stock to the bank by a 
stockholder, after imperfect levy of a -writ of attachment 
tliereon, and before levy of execution in the attachment pro- 
ceedings, carries title to the stock as against an execution sale 
in the proceedings by attachment, i 

§ 1077. The modern tendency is, in the absence of statutory 
declaration on the subject, to regard stocks or shares of incor- 
porated companies as a personal interest, even where the tangi- 
ble eifects or property of the company is real property. ^ 

§ 1078. Tliey are not strictly chattels, but a mere interest 
of a personal nature, and the certificates are but the evidence 
of such interest, and are of no value in themselves otlier than 
as the best proof of ownership of the interest which they 
represent. 3 

§ 1079. The current authority is that such interest is not 
liable to levy and sale on execution at common law, as we have 
herein before seen;* but are only so by statute.' 

§ 1080. "When thus liable a sale thereof on execution at law 
emanating in attachment proceedings, fairly made to a bona 
fide purchaser, will override a sale and transfer of certificates 

' Stamford Bank b. Ferries, 17 Conn. 259. 

2 Kodfield, Kailways, 38; Gilpin «. Howell, 5 Penn. St. 57; Angel & 
Ames, Cori:)s. Sees. 557, 558, 559 ; Tippelt v. "Walker, 4 Mass. 595 ; Johns v. 
Johns, 1 Ohio St. 350; Arnold «. Ruggles, 1 R. I. 165; How ». Stark- 
weather, 17 Mass. 243 ; Denton «). Livingston, 9 Johns. 100 ; Planters' Bank 
V. Merchants' Bank, 4 Ala. (N. S.) 753 ; The State ». The Franklin Bank, 
10 Ohio, 91. But otherwise, if the property bo land and is vested, not in 
tiio corporation, hut in the individual shareholders. Angell & Ames, 
Corps. Sec. 559. 

' Angell & Ames, Corps. Sees. 560,501; Agricultural Bank «. Burr, 11 
Shop. 256 ; The Same v. Wilson, 11 Shep. 278. 

■* Gue V. Tide Water Canal Co. 24 How. 257, and ante No. 1 of this chap, 
tor; Evans c. Monett, 4 Jones' Eq. (N. C.) 227; Ross c. Ross, 35 Geo. 297; 
Angell & Ames, Corps. 558, 559 ; James v. Pontiac Plank-road Co. 8 Mich. 
91; Coe v. Columbus & 0. R. R. Co. 10 Ohio(lSr. S.) 873; Western Penn. 
R. R. Co. -u. Johnson, 59 PenE. St. 290 ; Stewart u. Jones, 40 Mo. 140. 

'■• Angell ». Ames, Corps. Sees. 588, 589 ; Poster «. Potter, 37 Mo. 535 ; Guo 
v. Tide Water Canal Co. 4 How. 257 ; Weaver -v. Huntingdon, etc., R. R. 
Co. 50 Penn. St. 314; How «. Starkweather, 17 Mass. 240; Denny s. Hamil- 
ton, 16 Mass. 403; Planters' Bank b. Leavens, 4 Ala. (N. S.) 753. 
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previously made in good faitli, if no notice be given to the 
corporation of such, salc.^ 

§ 1081. A state, or municipal government, or corporation, 
by becoming a stockholder in a business corporation descends 
to the level of individual stockholders of the same companj'; 
can claim no rights and no exemptions but those which private 
stockholders may claim. ^ 

§ 10S2. As a sequence from this it would seem to follow 
that if shares of ordinary or private stockholders are by law 
liable to execution sale, so are those of the state or municipal 
corporation, except that so far as relates to the shares of a 
sovereign state, it not being liable to suit there can be no writ 
of execution against it. 

§ 1083. But what property or interests a municipal corpora- 
tion may buy it may also sell, unless there be a restraining 
clause in the charter or the law to the contrary ;3 and it is well 
settled that what an owner may sell himself, may be sold on 
execution, if there be no law to the contrary.* 

§ 1084. Wlien shares of stock are levied on by more than 
one execution and sold under the senior levy, the surplus funds, 
if any, must be paid over on the junior levy.^ 

§ 1085. A requirement of the act of incorporation, where 
the incorporation is by act of assembly, defining the manner 
of executing and selling stocks or shares, supercedes in that 
respect the general law of anterior date as to execution sales, 
and must be conformed to." 

§ 108C. Where the ofHcers of a turnpike company procured 
shares in the company sold on execution to be bought in for 
the company, and then appropriated a part thereof to them- 

' Blanohard v. Dedham, 13 Gray (Mass.) 213 ; Naglee «. Pacific Wharf 
Co. 20 Cal. 529 ; Littell v. Scranton, 43 Penn. St. 500 ; Weaver v. Hunting- 
don, etc., R. R. Co. 50 Penn. St. 314. 

2 Bank U. S. s. Planters' Bank, 9 Wlieat. 904. 

» New Ark Town Council «. Elliott, 5 Ohio St. 113, 121. 

< Combs v. Jordan, 8 Bland Ch. 30, 43 ; The Carpenter's Case, ib. G40. 

^ Denny D. Hamilton, 10 Mass. 403. 

« Titcomb v. "Union Ins. Co. 8 Mass. 326. 
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selves, it ■^vas lioldcn that suit therefor lay against thcni by ?. 
shareholder for his damages.' 

§ 10S7. An execution purchaser of hypothecated stocks, 
knowing them to be such, takes subject to the right of the 
pledgee." But the contrary is the ruling if bought in good 
faith and without notice.^ 

§ 1088. If a company, by its by-laws, have a lien on the 
stock of its stockholders, an execution purchaser with notice 
thereof wiU. be postponed in favor of the company.* 

§ 1089. A purchaser of mortgaged stocks at execution sale 
takes subject to the mortgage, but is entitled to the surplus 
proceeds of the mortgage sale, if any.^ 

§ 1090. The court lay down the rule in Weaver v. The 
Huntingdon, etc.. Railroad Company, that railroad stocks, in 
Pennsylvania, standing on the books in the name of the real 
owner, are liable to levy and sale on execution against such 
o-\^'ner; but bank stocks, in the same state, being ordinarily 
by law of the state subject to liens for any indebtedjiess of 
the stockholder to the bank, should be levied by attachment 
jiroeeedings and garnishee, in which the precise interest of 
the debtor is necessarily ascertained, whereby useless expenses 
and litigation may be avoided in case the stock be so subject 
to prior lien that no interest would pass by sale.'' 

' Kimuiel «. Stoves, 18 Pcnn. St. 15.j. 

■^ Western c. Bear River & Auburn Co. 5 Cal. 186 ; Tuttlc v. Walton, 1 
Geo. 43 ; West Brancli R. E. Co. v. Armstrong, 40 Penn. St. 378. 

'' New York & New Haven R R. Co. n. Schuyler, 38 Barb. 534. 

* Tuttle v. Walton. 1 Geo. 43 ; West Branch R. R. Co. ». Armstrong, 40 
Penn. St. 378 ; Mechanics' Banli ». Merchants' Bank, 45 Mo. 513 ; Perpetual 
Ins. Co. V. Goodfellow, 9 Mo. 149. 

= Foster ». Potter, 37 Mo. 535. 

" Weaver «. Huntingdon, etc., R. R. & Cacal Co. 50 Penn. St. 14. In this 
case the court say: " If the defendant, tlierefore, held the stoclv in liis 
own name, the plaintiff may proceed byji. fa. and sale under tlie act of 
1819, or by an attachment under the act of 1836. There is a reason wJiy 
the attachment is an appropriate proceeding under the act of 1886, not 
noticed by the judge whose opinion was adopted in Lexc. Patten. There 
are cases where the stock is hold by the party in his own name,- and where 
there is no owner to make claim, but where it is subject to a cliarge or 
lien upon the title. This is the case in all bank stocks under the laws of 
this state, the stocks being liable to a lien in favor of the bank for debts 
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§ 1091. A description of the shares, on execution sale, by 
tlieir numbers, is sufficient, in connection witli tlie owner's 
name,i and the actual possession, or surrender of the certifi- 
cates, is not necessary as regards the validity of sale or trans- 
fer. ^ The certificates are but the evidence of title, as we have 
seen in the first part of the present chapter. 

§ 1092. In Alabama stocks are subject to execution sale by 
attachment and proceedings in equity, under the statute. ^ 

III. EmiCT OF Sale. 

§ 1093. Under the statute, in Massachusetts, the execution 
sale of a corporate franchise does not confer corporate capacity 
on the purchaser; it confers or passes " the franchise with all 
the rights and privileges thereof, so far as relates to the receiv- 
ing of toll," and nothing more. The corporate capacity of 
the company still continues as if no sale were made.* 

§ 1091. After such sale, proceedings for forfeiture of the 
charter, on the part of the state, are against the corporation 
and not against the purchaser; ho is not even necessary as a 
party. 5 

§ 1093. Though ordinarily the sheriff's return of execution 
sale is not indispensable to the validity thereof, yet where a 
sale of stocks is made on execution for merely a nominal con- 
sideration, when compared with their real value, and there is 
no return of such sale showing advertisement or other parti- 
culars thereof, or of the sale itself, it will bo set aside on 
motion of the party in interest. More especially so when 
other circumstances exist unfavorable to the fairness of the 
sale." 

duo to it Ijy the stockholder. In such cases it is important to the rights 
of the parties and to save litigation that the proceedings by attachment 
shonld be resorted to, and the precise extent and cliaracter of the claim 
of the corporation ascertained before final execution." 

' Stamford Bank v. Ferries, 17 Conn. 359. 

■" New York & New Haven K. R. Co. v. Schuyler, 3S Barb. 534. 

= Bank of St. Mary «. St. John, 25 Ala. 5GG 

* Common-wealth v. Tenth Mass. Turnpike Co. 5 Cush. 509. 

5 Ibid. 

8 State Bank of Missouri v. Tutt, 44 Mo. SC7. 
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§ 109C. In the case cited from 4i Missouri tlie Supreme 
Gom-t of tliat state say: "The chief ground relied on is tlic 
irregularity of the sale — that it ivas made without advertise- 
ment, or notice, according to law;" that there was evidence 
" tending to show some management to get possession of the 
bank stock at less than, its value;" that stocks worth eighty 
cents sold for twelve cents ; and the only evidence of sale " is a 
mere inference of a memorandum or calculation of what was 
made by some sale." 



PART SIXTH. 

EXEMFIION FEOM SALE.— APPLICATION OF 
PROCEEDS. 



CHAPTER XXV. 

EXEMPTION FROM SALE. 

I. The Policy op the Laav. 
II. Its Legal Effect. 
III. Waiteii Thekeof. 

I. The Policy of the Law. 

< § 1097. It is the liuniano policy of tlio law in most, if not 
nil the states, to exempt certain property, real and personal, 
from exccntion sale. 

§ 1098. This policy is the result of a duty duo both to the 
citizen and to the state, as the prosperity of the latter is 
dependant on the security and prosperity of the people. More- 
over, it is regarded as a protection due to the unfortunate and 
to the helpless. 1 It rests on those same principles of benevo- 
ledce which prohibit imprisonment for debt, and of selling 
one's self into slavery. The principles of humanitj-, and the 
welfare of the state. 

§ 1099. The exemption is the same whetlier the liability 
be contracted in the state or out of the state where the judg- 
ment is taken. The law of the former, or tribunal where the 
judgment is rendered as it existed at the date of the contract 
or act of liability governs the case.^ 

' Woodward d. Muny, 18 Johns. 400; Kneotlcs r. Newcomb, S3 N. Y. 
249 ; Meper v. Meyer, 23 Iowa, 359. 

^ Laing v. Cunningham, 17 Iowa, 510; Newell e. Hayden, 8 Iowa, 140; 
IlelfensUen v. Cave, 3 Iowa, 287. 

2.'? (353) 
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II. Its Legal Efeect. 

§ 1100. The law in force at tlie date of the contract governs 
the ri gilts of the parties in controversies arising under the 
homestead exemption. And though the law be thereafter 
modified or repealed, still it remains as a constituent part of the 
contract, and such repeal will not repair the rights acquired 
whilst the law was in force. 

§ 1101. InBrodgman v. Wllcut,^ Greene, Justice, the rule 
is laid down in the following language by the Supreme Court 
of Iowa: "The homestead law in force at the date of the con- 
tract, having been a part of it, the superceding of that law by 
the substitution of the new law in the code, cannot deprive 
the debtor and his family of the homestead rights; nor could 
the repeal of the homestead law weaken or impair the contracts 
made, or divest rights accjuired while the law was in force. 
The debtor's right to the homestead was acquired under the 
law of 184:9, and his homestead established while that law was 
in force, and his petition presents a, prima facie case, showing 
his right to the premises as exempt from forced sale under tlic 
law." 

§ 1102. And so, upon repeal of a homestead law, or raodi- 
iicatiou thereof, a saving clause in the rcjjealing act, saves to 
debtors all rights of homestead which had accrued under the 
law thus repealed, irrespective of the question above referred 
to as to whether, without such saving clause, a repeal of the 
law may impair, or take away the rights of homestead, and the 
effect of contracts originating whilst the law was in force. ^ In 
the case cited from 3 Iowa, the court hold that such saving 
clause as effectually protects the homestead from execution 
sale as would the law if no repealing act had passed. 

§ 1103. In the same case the court rule, substantially, that 
as the exemption right is purely statutory, the debtor, to avail 
liimself thereof, must show the performance of all things on 

' 4 G. Greeuc, 50o, CCG; Tillotson «. Millard, 7 Minn. 513; Bronson v. 
Kinzie, 1 How. 315. 

= lielfensticn t. Cave, Io\ya, 287, 204; Clark v. Potter, 13 Gr.iv, 
(ilass.) 21. 
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Ills part rcfjuircd tliereby, if any, as necessary to confer or fix 
tlie right. 1 

§ 1104. Under the statute in Iowa, it is IioMen tliat to con- 
stitute a homestead so as to attach to tlic privilege of exemp- 
tion from execution sale, there must be actual occupancy as the 
dwelling place of the owner, and that a mere intention to so 
occupy, will not impart to the property the legal attributes of 
iin ]iou:icstcad. In the language of Weight, Justice, in tlie lead- 
ing case of Charleys v. Lamberson, " To be the homestead, it 
must bo ' used,' and used for the purpose designed by the law, 
to wit., as a home, a place to abide in, a place for the family."^ 
"A mere intention to occupy, though subsequently carried 
out, is not' suiScient."^ And such, say the Iowa supreme 
court, is the unbi'oken series of decisions in that state.* 

§ 1105. In Minnesota, prior to the act of April, 1800, judg- 
meuts were held to be liens upon homesteads, and though the 
latter were exempt from sales, so long as occupied as such, it 
was at the same time holden, that if the debtor removed from 
or sold the same, the homestead thereby became liable to levy 
and sale, on execution. "^ 

§ 1106. But by the act of April, ISGO, '-The owner of a 
Jiomestead," uVider the laws of said state, "may remove tliere- 
from, or sell and convey the same, and such removal, or sale 
and conveyance," will "not render such homestead liable or 
subject to forced sale on execution or other process." And it 
is further enacted that no judgment or decree of any court 
should thereafter be a lien on the homestead of the debtor for 
any purpose whatever. '' 

' Ilelfcnstein «,-. Care, 3 Iowa, 290, 201. 

= Charless v. Lamberson, 1 Iowa, 435, 440; Halo ». Ileaslip, 15 Iowa, 451 ; 
Holden e. Pinuey, G Cal. 285; Benedict o. Buniel, 7 Cal. 245; Wisnor r. 
Farnliam, 2 Mich. 472; Prior v. Stone, 19 Texas, 371; Horn ii. Tuft, 39 K. 
II. 478 ; True «. jMon-ill, 28 Vt. G72. 

» Elston B. Uobinson, 23 Iowa, 208, 211 ; Cliristy t. Dyer, 14 Iowa, 438; 
Pope c. Ewbank, 18 Iowa, 580; Cole v. Gill, 14 Iowa, 527; Williams r. 
Sweetland, 10 Iowa, 51; Hyatt v. Spearman, 20 Iowa, 510; Campbell o. 
Ayres, 18 Iowa, 252. 

■■ Elston ■)]. Robinson, 23 Iowa, 211. 

' Tillotson 1). Millard, 7 Minn. 513, 520; Folsom v. Carli, 5 Minn, 333. 

« Tillotson r. ]\Iillard, 7 Minn. 513, 520. 
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§ 1107. In the ease of Ji^olsom v. Carli,^ above referred to, 
the court sa}-: ""We liold that under the exemption law, as it 
existed at the time this judgment was rendered and docketed, 
rind the property sold, the lien of the judgment attached to the 
liomestead, as well as to any other real propertj^ of the judg- 
ment debtor. That the exemption of the homestead was only 
an exemption from sale on execiition, wlule occupied by the 
debtor or his family, but did not affect the lien of the judg- 
ment. That when MeKusiek, the judgment debtor, abandoned 
the property as a residence, and conveyed it to another, the 
exemption ceased, and the judgment creditor had then the 
right to enforce his lien by a sale of the premises on execution 
and that the gi-antee, Carli, took tlie property subject to the 
lien of the judgment." 

§ 1108. In Iowa the ruling is to the converse of this, and 
is there holden under the statute that the owner may change 
liis homestead from time to time, at pleasure, and may sell 
and re-invest, without liability to execution." And so, like- 
^vise, in regard to exempted personal property. ^ 

§ 1109. In the case of Laml) v. Shays,^ the court hold that 
although judgments are ordinarily liens against the real estate 
of a debtor, yet they are not so as against the homestead, and 
that the debtor may sell and convey the homestead at jjleasurc 
and the estate will vest in the grantee, if so sold and conveyed 
^rhile occupied and used as an liomestead. The court holds, 
substantially, that a jndgm.ent lien is only co-extensive with the 
power to enforce it by sale, and that if the sale is prohibited 
the lien is a dead-letter.' The court say, " the right of exemp- 
tion continues until tlie sale and doli\-ery of the deed to the 
vendee, and the lien cannot attach until the sale and delivery, 
nor until after it ceases to be occujDied by the owner;" and 
that, " prior to this, the vendee's rights become absolnte." In 

' 5 Miun. 333, 338. 

^ Pearson v. Minturii, 18 lonM, DC ; Lamb «. Shays, 14 loiva, 5C7. 

' Bevan ii. Haycicn, 13 Iowa, 122. 

* 14 Iowa, 567, 570 ; Cummings «. Long, 15 Iowa, 41. 

' Such, too, is tbo ruling l)y Chief Justice Marshall in Scriba v. Dean, 
1 Brock.,lCC; Bank IT. S.i'. "Winston, 3 Brock., 253; and by Justice McLea?; 
in Shrew «. Jones, 2 McLean, 78. 
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Lamb v. Shays tlio eourt justly remark, that " If the lien of a 
judgment confessed "by, or taken against, the husband alone, 
(and to which the wife never assented,) can attach to, and sub- 
ject the homestead to the payment of his debts, it virtually 
destroys that peculiar interest of the wife in the homestead 
which the legislature seems to have been so strenuous to pro- 
tect."i 

§ 1110. It is a princijile of law, that what a person cannot 
do directly he cannot be allowed to do indirectly. From this 
it results that, as the owner cannot, by prior contract in the 
creation of a debt, waive the exemption by direct agreement, 
he may not bring about a waiver by submitting to a judgment 
and thereby create a lien which will operate as such waiver. 

§ 1111. But by the ruling in the same case. Lamb v. Shays^ 
if the property ceases to be occupied and used as a homestead, 
the lien of the jiidgment then attaches thereto and it becomea 
liable to execution sale, as other realty. The language of the 
court is that " The moment it ceases to be used as such, the 
lien attaches, the same as it attaches against property acquired 
by the judgment debtor after the judgment is rendered, and 
the priority of liens can be determined in the same manner." = 

§ 1112. However liable the homestead may be to execution 
sale for debts contracted prior to its occupancy as such, yet, 
ordinarily, the creditor will be compelled, if required at the 
time so to do, to exhaust all other property liable to execution 
before resorting to the homestead. ^ 

§ 1113. In Barker v. Rollins,* it is held that the provision 
of the Revision section, 2281, that the homestead, when liable, 
shall not be " sold except to supply the deficiency remaining 
after exhausting the other property of the debtor which is 
liable to execution " apjnies only to the homestead while it 
remains the property of the debtor for whose debt it is sought 
to be sold, and not to the homestead property after it is trans- 
ferred by conveyance to another party. The Supreme Court, 

' 14 Iowa, 571. 

' Lamb v. Shays, 14 Iowa, 570. 
' Dcnogro v. Haun, 14 Iowa, 240. 
' 30 Iowa, 412. 
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Cole, Justice, after reciting the provision above referred to, 
say: "The difSculty with defendant Cogshill is, that he is not 
the debtor, and is not within the language or the spirit of the 
section quoted. His homestead was not within the contem- 
plation of the parties to the contract sued on. The creditor 
will be held to have contracted -ndtli reference to all the phases 
of homestead claimed by his debtor; but not as to any such 
claim by parties who should voluntai-ily purchase the property 
with full knowledge of the incumbrance upon it." The case 
above cited was brought to foreclose a mortgage, to which the 
homestead was justly liable, in the hands of the mortgage 
debtor, but only so, under the statute, after the exhaustion of 
the debtor's other property subject to execution. The prop- 
erty was sold by the mortgage debtor to Cogshill, who was 
made a co-defendant in the foreclosure proceeding. He relied 
on the statutory privilege above referred to, as a protection and 
defense until the debtor's other property should be exhausted. 
Thus the question arose which elicited the decision that the 
privilege of exemption does not in such cases inure to the 
purchascf of the mortgaged premises. The homestead, that 
is, the homestead of the debtor, is not to be sold until his 
other property, subject to execution sale, is apjjlied by sale to 
the discharge of the debt. Then only for the balance. But 
the court hold tliat, having been transferred and being no 
longer the debtor's homestead, it is no longer entitled to ho 
exempted under the statute. 

§ 1114. In Tillotson v. IlillaixJ,^ it is held that the act of 
April 30th, 1860, though valid as to transactions occm-ring 
after it took effect, is unconstitutional and void as to contracts 
and judgments anterior thereto in date; that its operation is 
prospective only, and that it applies to such judgments and 
contracts as are subsequent thereto in date, and not those exist- 
ing at the time of its enactment. 

§ 1115. In tlio subsequent case of Kelly v. Bal:e7\^ the 
Supreme Court of Minnesota hold, that when the homestead 
is confined to the proper quantity or value required or limited 

' 7 Minn. 513. 

= 10 Minn. 154, 157. 
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by law, and is actually occupied hj the dwelling-house and 
residence of the j^arty, lie can subject such parts thereof as are 
not corered by his dwelling-house "to any use wliich he" may 
" choose," without rendering any part of it liable to execution 
sale. 

§ 1110. In Iowa the ruling is bo far the converse of this 
that where tlie occupant of a three-story house and half lot, 
used and holden as an homestead, imderlet the lower story and 
cellar to be used as a store, the Supreme Court held, (Stockton, 
Justice, dissenting,) that the part so underlet was liable to exe- 
cution sale.i But we would not be understood as assenting to 
the correctness of this decision; nor do we apprehend that it 
will be approved of and followed by subsequent rulings, should 
like cases hereafter occur. We rather rea-ard the dissentinff 
opinion of Justice Stockton as the more sound, though not 
the more authoritative opinion. 

§ 1117. In Ohio, by the act of April, 1S5T, it is provided 
that " no married man shall sell, dispose of, or in any manner 
part with, any personal property, which is now or may here- 
after be, exempt from sale on execution, without having first 
obtained the consent of his wife thereto." And that, " If any 
married man shall violate the provisions of the foregoing sec- 
tion, his wife may, in her own name, commence and prosecute 
to final judgment and execution a civil action for the recovery 
of such property or its value in money." It is held, by the 
Supreme Court of that state, that under this statute, where the 
husband, without the concurrence of the wife, mortgaged prop- 
erty otherwise exempt from execution, and the same was, after 
breach of the mortgage, sold on execution emanating from a 
judgment for the mortgage debt, the wife^ could maintain her 
action for the -oroperty thus sold. This, too, although the pro- 
ceedings were not by foreclosure of the mortgage, but by an 
action and judgment at law for the mortgage debt; for the 
execution of the mortgage was holden to be a disposal of the 
property which estopped the husband from claiming the benefit 
of exemption. 2 

' Rliodcs v. McCormack, 4 Iowa, 3G8. 
s Colwell i\ Cai-per, 15 Ohio St. 279. 
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§ Ills. Ill loAva it is lield that a tliresliing-macliine, used 
by the farmer for threshing liis own grain, and for threshing 
tlie grain of otliers for hire, does not come within the meaning 
of the statute which exempts from execution sale " the projier 
tools or implements of a farmer." The Supreme Court of that 
state say, Dillon, Justice: "We are of opinion that" it is 
" intended to exempt only the ordinary and usual tools of hus- 
bandry, and " does "not extend to a threshing-machine owned 
by a farmer, to thresh his own grain, and that of others for 
liire;" that the "law makes no extravagant exemptions. It is 
intended for the poor, rather than the rich. Its design is to 
enable the debtor and his family to live, by shielding from the 
creditor the ordinary and usual means of acquiring a liveli- 
hood."! 

§ 1119. In "Wisconsin, state exemption laws have been 
holden to apply to process of execution in the hands of the 
United States Marshal, issued on judgment in a court of the 
United States;^ and that property exempt by law is not in 
legal custody when taken by a United States Marshal and held 
on execution issued from a Federal court; that, therefore, an 
action of replevin will lie in a state court, at the suit of the 
execution debtor, against such officer to recover the property 
so taken and held by hini.^ But however correct the former 
part of this decision is, on the supposition that the process 
and "proceedings thereon" of the state courts have been 
adopted by congress or by order of the United States court, 
yet the doctrine deduced therefrom, that an action of replevin 
will lie against the marshal on process from a state court, is 
unsound.* 

§ 1120. As to the application of state exemption laws to 
process from a United States court in the hands of the mar- 
shal, that depends upon the adoption of the state laws, for the 
particular district, upon that subject. If by rule of court, or 
l)y act of congress, (as, for instance, was done hj the act of 

' Meyer v. Meyer, 23 Iowa, 359, 375. 

= Gilman d. Williamson, 7 "Wis. 339. 

' Ibid. 

* Freeman v. Howe, 24 How. 440, and cases there cited. 
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congress of May 19th, 1828,) sucli exemption laws have been 
adopted as rules of action governing processes from the United 
States court, then they are to be observed and conformed to in 
all their incidents of forthcoming bonds, appraisement and 
exemptions, by the United States Marshal, in the execution of 
process that may come to his hands. Eut if not so adopted, 
then he will be governed by the laws of the United States, 
and the exemption laws of the state will not be observed.' 

§ 1121. If, however, such exemption laws are adopted, so as 
to become a rule of action to the marshal in executing the pro- 
cesses of the Federal courts, and he violate those laws by levyin"- 
on and taking possession of property exempt from execu- 
tion sale, or under any other circumstances make a wrongful 
seizure, yet no action will lie against him in a state court 
predicated on processes designed to wrest such property out 
of his possession ; for his levy and possession places the prop- 
erty in the custody of the court, and no other court can disturb 
such possession. 2 To obtain possession from the marshal, a 
better claimant, if there be one, should apply by petition to 
the United States court from which emanated the process under 
which the property is holden.* 

§ 1122. But this rule of law is no bar to a personal action 
for damages in money, in a different court, against the marshal 
for a wrongful levy of property not subject to execution ; and, 
therefore, trespass or trover maybe maintained in such cases.-* 

§ 1123. It is moreover held that when, by such acts of con- 
gress or order of court, the state process and forms are adopted 
in regard to final execution, that such adoption carries with it 
the attendant legal attributes, incidents and inhibitions, that 
under the state laws apply to like final process from the state 

• Brigbtly's Digest, vol. i., 208, 269 ; United States v. Kniglit, 14 Pet. 301 ; 
Cathes-svood v. Gapote, 2 Curt. 0. C. 94; Binus «. ■Williams, 4 McLean, 580; 
Koss ». Duvall, 13 Pet. 45 ; Amis v. Smith, IG Pet. 303 ; United States Bank 
XI. Halstead, 10 Wheat. 51 ; Beers v. Ilaughton, 9 Pet. 329, 362 ; McNutt e. 
Brand, 2 How. 9. 

^ Freeman o. How. 24 How. 440 ; Taylor v. Carry], 20 How. 583 ; Hogan v. 
Lncas, 10 Pet. 400. 

= Buck V. Colbath, 3 Wall. 334, 345 ; Freeman v. Howe, 20 How. 440. 

■■ Buck V. Colhath, 3 Wall. 334. 
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court; fiTid as a consequence, tlic state laws, so far as constitu- 
tional, in regard to exemptions from execution sale, and in 
reference to appraisement before execution sale, will tlien apply 
to the execution of like final process in the hands of the United 
States Marshal in like manner as if the process was from the 
state court and being executed by the sheriif, whether the same 
be expressly adopted or not;i with this difference, however, 
that if the appraisers summoned by the marshal fail to attend 
and discharge their duties, then the marshal may sell without 
appraisement, as hereinbefore stated. 

§ 1124:. Under the statute in Missouri, personal property 
to a certain amount in value is entitled to be exempt from exe- 
cution sale, and the debtor, in case of levy, has a right to select 
the property. Under this statute it is the duty of the officer 
levying an execution on personal effects, to notify or inform the 
execution debtor of his right to make the selection. The omis- 
sion of the officer so to do, and more especially refusal on his 
part to allow the debtor the privilege thus given by the law. 
is an oppression and wrong for which an action may be main- 
tained.2 

§ 1125. Jiy the laws of Missouri, property and wages, which 
are otherwise exempt from liability for debt, become subject to 
attachment whenever the debtor '-is about to remove out of" 
the state, " with intent to change his domicile." In such case 
"all that he possesses is liable to attachment."^ 

III. Waiter Tueeeof. 

§ 112C. Whether a waiver of the benefit of the exemption 
law, embodied by a contracting party in the contract, will ope- 
rate to render liable to execution sale, property exempt there- 
from by law, is a point decided differently in different states. 

§ 1127. In Iowa it is held that the contract of exemption 
is nugatoy, and does not render exempted property liable to 

' United States v. Knight, 14 Pet. 301 ; G Sumn. 358; Amis v. Smith, 10 
Pet. 303. 
" State V. Pomer, 44 Mo. 09. 
' The State «. Lais, 40 Mo. 108. 
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sale on execiition. That tlie enactment is a matter of state 
policy, and not that wliicli the citizen may disregard. That 
although the same property might he sold by subjecting it to 
a mortgage forecloeure, yet the mere assent of the debtor 
expressed ia the contract of indebtedness, will not render the 
statute inoperative, and make the property liable to seizure on 
execution, and to sale thereon. That the functions of the writ 
or powers of the officer can not thns be enlarged. And this 
would seem to me the better view of the case. It is the interest 
of the state to protect the welfare of its people against 
improvidence and against oppression. The operation of the 
exemption law, in its beneficence, extends to the family, if there 
be one, of tlie contracting debtor, as well as to the debtor him- 
self If by his bare consent, the law be defeated, and that 
^vithout consideration or benefit, the exigencies of the result 
falls not on the debtor alone, but on those whom he is bound 
by law to provide for and protect; on those whose hands are 
tied by infancy or coveture, and who therefore are unable to 
help themselves. There would be fully as much plausibility 
in contracting for personal imprisonment, as of old, for debt, 
and which the state lias abolished. No process at law could in 
citlier case execute the contract. The office of the writ could 
Jiot thus be enlarged. It is in either case a contract, if not 
expressly prohibited, at least against the policy of the law, and 
for the enforcement of which no process of execution exists at 
law. If its enforcement were attainable at all, it could only 
be by specified performance, which would operate unequally, 
as it is never awarded in personal matters ; and if it were, could 
not be thought of for a moment to enforce an arrangement 
made against the policy and moral interest of tlie law.i 

§ 1128. In Pennsylvania, and some others of the states, the 
ruling prevails to the contrary, and the waiver is allowed to 
render the property liable to execution sale, but to our mind 
the functions of the writ and powei-s of the officer cannot bo 

' Curtis «. O'Brien, 20 Iowa, 377; Troutman ■». Gowlng, 16 Iowa, 415 ; 
AVarinbold ». Sohlicting, 16 Iowa, 243 ; 'Wooclwarcl «. Murry, 18 Jolms. 400 ; 
lilaxwell B. Read, 7 Wis. 583 ; Knectle «. Newcomb, 22 JN". Y. 249 ; Crawfon! 
V. Lockwood, 9 How. Pr. N. Y. 547; Gilman v. Williams, 7 Wis. 320. 
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tlins enlarged by agreement of parties. If the policy of tlic 
state ■was not in tlie way, the only force of such sale would be 
by estoppel, which may not be invoked to sustain acts done 
against tlie policy of the law, and therefore cannot be resorted 
to in favor of such sales where the policy of the law regards 
them with disfavor. Why not, by like agreement, restore 
imprisonment for debt, although by law it is abolished? "VVc 
lind, however, that by the rulihg in several of the states, the 
exemption is hoMen to be removed Avhcn there is a waiver 
tliereof in the original contract. ^ 

§ 1131. Eut notwithstanding the ruling in Iowa, that by a 
cotcmporaneous agreement, at the time of contracting the 
indebtedness, tlie debtor cannot so waive the benefit of the 
exemption law as to deprive him of the right to avail himself 
<if it subsequently when there is a levy to satisfy the indebted- 
ness, it is nevertheless holden by the same court that by sur- 
rendering to tlie officer property to be levied on, upon a "writ 
of execution by tlie debtor, he thereby estops himself from 
reclaiming the same from being sold, and loses in that respect 
tlie benefit of the statute. That having voluntary rendered u]i 
property to be levied on and sold, as liable to such proceeding, 
he should not thereafter be allowed to say it is of a different 
character.^ 

§ lloii. In Indiana, where the ruling is in favor of a waiver 
of exemjition, there is a constitutional provision that "the 
privilege of the debtor to enjoy the necessary comforts of life 
should be recognized by wholesome laws, exempting a reason- 
able amount of property from seizure for the payment of any 
debt or liability hereafter contracted; and there should be no 
imprisonment for debt, except in cases of fraud." 

§ 1133. In Indiana, then, we see that both the exemption 
from sale and from imprisonment for debt rest upon the same 

" Case V. Denmoro, 23 Penn. St. 03 ; Louck'a Appeal, 34 Peun. St. 420 ; 
Line's Appeal, 2 Grant's Cas. 196 ; Johnson's Appeal, 1 Casey, 110 ; Browne 
V. Swlley, 81 Penn. St. 235; Smith's Appeal, 33 Penn. St. 310; The State 
ejs rcl. V. Melonge, 9 Ind. 196; EltzrothcWebfter, 15 Ind. 21- Chamberlain 
c. Lyle, 3 Mich. 448. 

' Richards v. Ilainee, 30 Iowa, 574 
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liigli ground of constitutional autliority, subject simply to 
regulation by the legislature as to the amount of property to 
be exempted. Tbe courts there hold that the debtor may waive 
the exemption.! Wonld not the same ruling apply with equal 
propriety to the imprisonment? And are the courts prepared 
to go thus far? "VVe think the functions of the writ cannot bo 
extended to either, by mere private will oi the parties. 

§ 1134. We conceive the correct doctrine to be hold en in 
the case cited from 20 Iowa, and kindred cases. In the case 
from Iowa the court say: "We are agreed in the conclusion 
that a jperson contracting a debt, cannot, by a eotemporaneous 
and simple waiver of the benefit of the exemption laws, entitle 
the creditor, in case of failure to pay, to levy his execution, 
against defendant's objection, npon exempt property." 

§ 1135. As the same law also exempts from liability to debt 
by garnishee, attachment, or execution, the money proceeds 
of daily labor, earned within a given time, in many of the 
states, it follows by a parity of reasoning, that wherever the 
doctrine of the Iowa court, above referred to, prevails, such 
earnings or wages, whether payable in money or property, are 
in like manner incapable of being subjected to the debt of a 
debtor, by waiver of the exemption at the time of and in the 
contract creating the debt. The cases are parallel. And by a 
like reasoning it would likeAvise follow that wherever the 
creditor may reach the one, he may also reach the other. 

§ 1136. In Kneetles v. Newcomh. and Woodward v. 
Murry,^ it is held that the object of the law is " to promote 
the comfort of families and to protect them against the impro- 
vidence of their head." That " one object of municipal law 
is to promote the general welfare of society," and that "the 
exemption' laws seek to accomplish this by taking from the 
head of the family the power to deprive it of certain j)roj)erty 
by contracting debts which shall enable the creditors to take 
such property on execution." In the case from 22 !N"ew York 
tlic whole subject is discussed with much ability. The court 

' Eltzrotli V. "Webster, 15 Iml. 21 ; The State ex rel. v. Melongo, 9 Ind. 190. 
= Woodwiird v. Slurry, 18 Johns. 400; ICiicctlcs T. Ncivcomb, 22 N. Y. 
249 
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tlicrc saj: "Could a person, wlien contracting a debt, agree, 
for instance, that tlie act abolisliing imprisonment for debt 
should not apply to any judgment which should he recovered," 
on a certain contract, " or that on such judgment there should 
be no right in the debtor to redeem any land that might be 
sold under the execution, or that he should not be discharged 
under any insolvent act ?" The court say, " Clearly this could 
not be done;" and that "upon the same principle," the debtor 
"could not, when contracting the debt, agree that exempt 
property might be taken on execution." That " the law does 
not permit its process to be used to accomplish ends which its 
policy forbids," though such use be agreed to. And so in tlie 
case of Maxwell v. Heed,''- the court say, that " agreements to 
waive all right of exemption are null and void as against the 
policy of the law." The constitution of "Wisconsin contains a 
provision requiring the Legislature to exempt a reasonable 
amount of property from sale on execution. This provision is 
substantially the same, if not in the identical words of the 
provision for the same subject above recited, as in the constitu- 
tion of Indiana. In view of this, the Wisconsin Supreme 
Court aptly ask the question by way of illustration, " Can the 
contracting parties not only repeal a statute, but upset the 
constitution itself ?" That court wisely assert that " the citizen 
is an essential elementary constituent of the state; that to 
preserve the state the citizen must be protected; and that to 
live he must have the means of living; to act and to be a citi- 
zen he must be free to act, and to have somewhat wherewith 
to act, and thus to be competent to tlie performance of his 
high functions." Hence the state policy, say the court, of 
exempting such interests from sale on execution as shall enable 
him to discharge such services and devotions as may be due 
from him to the commonwealth. 

§ 1137. In Illinois a waiver of the homestead exemption is 
allowed by statute, " if the same shall be in writing, subscribed 
by the householder and his wife, if he have one, and acknowl- 
edged in the same manner as conveyances of real estate arc Lv 

' 7 Wis. 582, 59-t. 



EXlOIFriON FKOM SALE. 367 

law required to be ackiiowlcdgccl." It is moreover declared to 
be the " object of tlie act to require in all cases the signature 
and acknowledgment of the wife as conditions to the aliena- 
tion of the homestead." Now, under this state of the law in 
Illinois, where a homestead had been conveyed away by fraudu- 
lent conveyance, and was uncovered in chancery on a creditor's 
bill, and without such waiver in writing, was sold by decree 
of the court, it is holden that in an action of ejectment involv- 
ing title under the decree and sale, the homestead could not be 
set up at law in such collateral proceeding; that the court 
having jurisdiction of the parties, the decree is final; that no 
claim of homestead having been interposed at the trial on tlie 
creditor's bill, it cannot now for the first time be made.^ 

§ 1138. The case of Miller v. Sherry does not involve the 
question of direct power to waive the exemption, but rests 
upon the unreversed decree of the court ordering the property 
to be sold in the ordinary course of judicial proceedings, made 
without any intervention at the time that the property was a 
homestead. Of course a regular and a fair sale, to a ionafide 
purchaser, made under such a decree, would carry the title and 
could not be questioned in a collateral proceeding upon the 
plea, or showing, that the property sold was the homestead. 
This being the only point relied on as against the validity oi' 
the sale, its validity was rightfully sustained in such collateral 
proceedings. Whether right or wrong the decree was binding 
imtil set aside or reversed, and so likewise the sale made in 
pursuance thereof. But Avhere the power to waive the exemp- 
tion, as in Illinois, is given by statute, by the same authority 
that confers the exemption, there could, of course, no question 
arise as to the ability of the debtor to contract for a waiver of 
the privilege. In the case of Miller v. Sherry,- the 
homestead seems to have been of greatly larger value than 
that allowed for exemption by the statute of Illinois. Hence 
the inducement, perhaps, to the fraudulent conveyance. The 
debtor still continued in possession notwithstanding the con- 

' Miilor V. Sbcny, 3 Wall. 373, and so in Iowa on mortgage f; rcclosurc ; 
Haynes v. Meek, 14 Iowa, 320. 

5 3 w.iii. sni. 
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veyanco, and occupied it as a homestead; but no such claim 
was interposed in defense of the chancery proceeding to sub- 
ject it to sale for debt. On error in the United States Supreme 
Court, in the ejectment suit in which the claim of homestead 
exemption was interposed, the said Supreme Court lay no 
stress upon the excess of value, but say. "In regard to the 
liomestcad right claimed by the plaintiff in error, there is no 
difficulty. The decree under which the sale to Eushnell ex- 
pressly divested the defendant of all right and interest in the 
premises. It cannot bo collaterally questioned." Thus the 
United States Supreme Court hold that having jurisdiction, 
the decree of sale is final as well of the homestead as of other 
■[iroporty, if the objection be not interposed before decree, or 
tl)e decree be not, before sale, reversed. 

§ 1139. A similar ruling is had in Iowa in the case of 
JI ay lies v. Meek,''- where a mortgage debtor attempted to set 
uj) the homestead right as a defense against the title of a pur- 
chase at the mortgage sale, made judicially on decree of fore- 
closure. The court hold that the mortgagors having had their 
day in court as parties to the foreclosure proceeding, and 
having there omitted to make the alleged defense of fraud in 
obtaining the wife's signature to the mortgage deed, they could 
not set the defense up, collaterally, and thus go behind the 
mortgage decree. In this case the court say, that if the defense 
be true, " the plea is bad, for the reason that this homestead 
right, if it ever existed, was lost to him (defendant) by failin"- 
to set it up in the foreclosure proceeding; in other words, he 
has had his day in court upon this alleged homestead right. 

§ 1140. But in Ohio it is held that a decree uncovering 
property from a fraudulent conveyance, made in behalf of an 
execution creditor, and subjecting such property to sale, is of 
no higher character than an execution would be, when issued 
tin the same judgment, as against the operation of the home- 
stead law, and that it is sufficient in point of time if the objec- 
tion that the property is exempt from sale as an homestead is 
made at the time the decree is about to be executed. ^ In the 

■ 14 lofl-a, 320, 321. 

= Sears v. Ilcinks, 14 Ohio St. 298, 303. 
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case cited tlio court hold that, " tlioiigli the final process on 
decrees in clianccry for tlie sale of property ■was called ' an 
order of sale,' it was nevertlicless ' a -writ of execution on a 
decree' within the meaning of the statute;" that as the plain- 
tiffs therein were only asserting the rights of judgment credit- 
ors, the " order of sale merely took the place of an ordinary 
execution upon their judgment;" and that the attempt to sell 
on such order is clearly within the statute by which the home- 
stead is exempt. In the case cited, ^ the court go further, and 
hold that the execution of a conveyance of the homestead by a 
judgment debtor, which is fraudulent as against the judgment 
creditor, will not subject the property so fraudulently conveyed 
away to sale iipon execution. Nor will the uncovering of it 
by a decree at the suit of the judgment creditor setting such 
conveyance aside; that such creditor's claim is not " under oi- 
through the fraudulent conveyance, but adverse to it;" and 
that when at their suit the deed is set aside, they, as creditors, 
" cannot set up such void conveyance to enlarge their riglits or 
remedies against the debtor;" that "as between creditor aiid 
debtor the deed is simply void, and cannot, therefore, affect tlic 
riffhts of either;" that "if the debtor have no title or interest 
in the property levied on, there is nothing for the creditor to 
sell;" and that it is not competent for the debtor to deny tho 
right of the debtor and at the same time sell the property as 
his; that "if he has an interest in the homestead property 
which the creditor can sell, he has interest enough to secure 
liis homestead from sale;" that the homestead act is to be 
liberally construed a,s wise and humane, and as " intended to 
protect tho family from tlic inhumanity which would deprive 
its dependent members of a liome," 

■ Sears v. Hanks, 14 Ohio St, 300 301. 
24 



CIIAPTEE XXVI. 
ArPLICATION OF THE PROCEEDS. 

§ 1141. Whetlier the sale be a judicial one, or ministerial, 
as on ordinary execution, tlie officer should return the proceeds 
into court, for application or distribution. In executions, the 
command of the writ is to have the money in court. The 
court has power to control, by order, the application or dis- 
tribution of the funds in cases of dispute. ^ 

§ 1142. A motion at law is the remedy by which to obtain 
distribution or correct a distribution, and is to be made in the 
same court whence proceeded tlie authority to sell." 

§ 1143. The order, when made, is a protection to the officer, 
and if not appealed from is final. ^ Eut not against outsiders 
not parties to the proceedings.* 

§ 1144. In Hovmrd^s case,^ it was held, in Alabama, and 
again by the Supreme Court of the United States, that such 
adjudication, or order of distribution, will not affect the rights 
of outsiders not in some manner parties to the proceedings 
before the court. On the contrary, while the order of distribu- 
tion, when made, is final, in like manner as other judgments 
or final findings, until set aside or reversed, as between the 
parties before the court, other parties in interest, if any, may 
assert their rights, by proper application to the courts, irre- 
spective of such order, and may enforce the same against any 
or all of them who may wrongfully obtain such part of the 

' Robinson's Appeal, G2 Ponn. St. 217 ; Turner u. Fendall, 1 Cranch, 117 ; 
"Wiley B. Buclgman, 1 Head, G8. 

= Chittenden ». Rogers, 42 111. 95. 

' Noble 11. Cope, 50 Penn. St. 17, 20. 

■■ Matter of Howard, 9 Wall. 175. 

° 9 Wall. 175 ; and see, as boarinn; on this. Butcher t'.Drew, 39 111.40, and 
Warren v. Icarian Community, 10 111. 114, involving wrongful distribution 
by the sheriff without intervention of the court. The injured party may 
sue those obtaining tlie advantage, but the sheriff cannot. 

(370) 
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proceeds as would have inured to such outside partj' if in court 
at the making of the order of distribution. 

^ 1145. The first levy, if there be no priority of eitlicr 
Avrit, withdraws the property from liability to bo again levied 
while thus in the hands of the law, whether such first levy be 
on process from the state or from the United States courts, and 
gives such first levy priority of satisfaction. 

§ 1140. lint if there are two or more writs, from the same 
jurisdiction, in the hands of the same ofiiccr at one and the 
same time, and neither emanate from judgments that are liens, 
then, as before stated, they are to be paid ratably out of the 
proceeds. 

§ 1147. This cannot be done, however, as between a United 
States Marshal and a sherifi". In the absence of liens, the first 
levy has precedence in distribution of the funds. A levy vests 
a special property in the officer. Such property cannot bo thus 
vested at the same time in both.^ If there is a lien contra- 
vened by the first levy the party injured should apply to the 
court issuing the writ on which such levy is made, for relief. 

§ 1148. In Noble v. Cope,^ the court say, in reference to 
the order of distribution, that " it was neither excepted to nor 
appealed from, but was acquiesced in by Noble and all other 
creditors of Klusmeyer. It concluded, of course, every issue 
that could have been properly litigated therein." 

§ 1149. If there be several executions, and one or more of 
them emanated from judgments that are liens, then these arc 
first to be satisfied. Their satisfaction is each in their order 
according to seniority.- 

§ 1150. But the costs of the oflicer are not to be postponed 
to such seniority. lie is entitled to his costs; and so, also,- as 
to the costs generally of the writ on which the sale is made ; 
whether it be senior or junior, the costs should be paid out of 
the proceeds.^ 

■ Hagan «. Lucas, 10 Pet. 400. 

' 50 Penn. St. 30. 

' Steele «. Hannah, 8 Blackf. 326; State v. Salycrs, 17 Ind. 432; Bagby «. 
Reeves, 20 Ala. 427 ; Lawson v. Jordan, 19 Ark. 297 ; Thompson i>. McCord, 
27 Geo. 273; Newton v. Nimnally, 4 Geo. 356. 

* Shelly 's Appeal, 38 Penn. St. 210; McNiel .j. Bean, 32 Vt. 429. 
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§ 1151. If tlie senior judgment be against tlic dcfendaiU 
by a wrong name, or in a foreign language of bis rjgbt name, 
tben tbe writ emanating thereon loses its preference in the 
distribution; for tbe law requires proceedings in the Englisb 
language. ' 

§ 1153. So, if the senior judgment be dormant, tbe ■nn-it 
issued thereon loses its priority.^ And so between two wi-its 
where both have issued on separate judgments after the year 
and a day, the first levy gains priority.^ 

§ 1153. In case of several writs emanating alike from judg- 
ments that are not liens, neither will have preference, but they 
arc to be satisfied ratably.* Though the leading case to the 
last point cited was a case of mortgages, yet tbe same rule 
applies to writs of execution generall}', where there is no 
seniority of lien.^ 

§ 1154. In a question of priority of payment between exe- 
cutions issued from different courts, the court from which 
emanated the writ on which sale is made is the one to settle 
the priority." 

§ 1155. Tliougli a plaintiff have the senior lion he cannot 
apply the proceeds of sale, if the debtor be insolvent, to the 
prejudice of a younger writ, for a debt for which he himself is 
security. The court will apply the funds to satisfy the junior 
writ.' 

§ 115d. By omission to follow up an execution from term 
to term with an. alias, pluries, etc., execution issued on a judg- 

' Nicl's Appeal, 40 Penn. St. 453. 

' Lytle V. Cin. Manf. Co. 4 Ham. 450. 

' Sellers «. Corwin, 5 Ham. 398. 

* Birdenbecker v. Lowell, 82 Barb. (N. Y.) 9; Wilcox v. May, 19 Ohio, 
408 ; Hagan v. Lucas, 10 Pet. 400. 

' Wilco-x i). May, 10 Ohio, 408 ; Stagg ex parte, 1 N. & M. 405 ; Hagan c. 
Lucas, 10 Pet. 400; Lawson v. Jordan, 19 Aa-k. 297; Matthe\YS v. Warne, 
Halst. 297. 

^ Woodruff D. Chapin, 3 Zabr. 566. The court issuing the senior execu- 
tion, (if from different courts,) has the sole jurisdiction. 

'Rowland «. Goldsmith, 3 Grant's Gas. 378; and as bearing upon the 
same subject, see, also, Collins' Appeal, 35 Penn. St. 83 ; Moss' Appeal 35 
I'cnn. St. 1C2 ; The Matter of Corner, 13 Rich. Law (S. C.) 349. 
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mcnt rendered in the interim will gain precedence if tlic prior 
judgment be not a lien.i 

§ 1157. But if the succession be kept up in a timely man- 
ner, the subsequent writs will relate back to the test of their 
original and carry its lien, as to the personalty, to that date.^ 

§ 1158. The safer course is a venclitio exponas, with a clavise 
of reference to the original writ and levy.^ 

§ 1159. If there are several writs, the one earliest in test 
takes preference for satisfaction out of the personalty.* 

§ 1160. In proceedings against the heir of a deceased debtor 
the oldest judgment and execution take priority.'' 

§ llGl. Indulgence granted on the original writ does not 
destroy its lien as to the debtor and those claiming under him* 
by purchase from him. 

§ 1162. In a conflict for satisfaction between a mechanic's 
lien and a prior mortgage, the rule in Illinois is to apportion 
the proceeds, when insuflflcient for both, in such manner 
between tliem as to give the mechanic's lien the relative portion 
of increased value caused by, the: improvements. Tliat is, such 
sum as bears its just proportion to the proceeds of sale in 
reference to the mortgage debt.'' 

§ 11C3. In Kansas an unrecorded mortgage of land is 
entitled to prior satisfaction ovei- an execution and judgment 
junior in date to the mortgage. Though judgments are liens, 
they are not recognized as such as, against lands to which 
others have an equitable priority for satisfaction of a debt.s 

§ 1164. The rule in Louisiana is, that a mortgage creditor 
may follow the proceeds of an administrator's sale of the 
mortgaged lands and have them applied on satisfaction of tlie 

' McBroom v. Rives, 1 Stew. 72; Carey v. Gregg, 3 Stew. 430; Darsoa v. 
Sliepherd, 4 Dev. 797 ; Palmer d. Clarke, 2 Dev. 354. 

= Starup 5). Irvme, 2 Hawks, 232 ; Dilkey t>. Dickenson, 2 Hawks, 341. 

' Yarborougli d. The State Bank, 2 Dev. 23. 

* Green v. Johnson, 3 Hawks. 309. 

' Irwin v. Sloan, 2 Dev. 349; Ricks v. Blount, 4 Dev. 128. 

« Armstrong ■». Sledge, 2 Dev. 359. 

' Crosby v. N. AV. Manf. Co. 48 HI. 481 ; Howett u. Solby, 54 111. 151 ; 
Dingledine ■!). Horshman, 5; 111. 280. 

9 Swartz D. Steers, 3 Kansas, 236. 



374 JtTDiaAL AND EXECOTION SALES 

mortgage debt. He is subrogated to the fund arising from 
the salc.i 

§ 11C5. In Alabama, as between writs of equal priority, the 
fund is equally divided between them, and if an excess over 
either one, -the excess is equally distributed between the 
others. 2 

§ 116G. An execution for the purchase money of jjroperty 
sold on it, takes precedence over a mechanic's lien of subse- 
quent origin to the original purchase of the property by the 
mechanic's lien debtor. ^ 

§ 1167. In Illinois, in case of several mechanic's liens of 
equal priority, as to date of judgment, the proceeds of sale are 
equally distributed between them.* And so, in that state, in 
reference to satisfaction of several writs of attachment against 
the same defendant, the proceeds are to be applied pro rata 
on the judgments.^ In distributing the proceeds of sales in 
admiralty cases brought to enforce claims for supplies, or 
material furnished the ships in foreign ports, the party com- 
mencing proceedings is entitled to priority of payment." 

§ 1168. An alias fieri facias, although issued subsequently 
to an original junior one, bears relation back to the date of the 
original writ, of which it is the alias, and will take precedence, 
in the same manner as would the original one which it follows; 
it will therefoi-e overreach original executions of junior date to 
the original of the alias in the hands of the officer, in the 
application of the proceeds of sale.' 

' Turcand v. Gex, 31 La. 253. 

- Bizzle V. Hardaway, 42 Ala. 471. 

' Stoner v. Neff, 50 Penn. St. 338 ; Occonuor ^. "Warner, 4 "W. & S. 233. 
The ruling to the contrary in Lyon v. McGuffey, 4 Barr. 126, was in a case 
where the vendor by his own laches, in not recording his judgment in ■ 
time, lost his i^reference. Sec, also, Stoner c. Neff, 50 Penn. St. 258, 261, 
where the court, referring to the case from 4 Barr. say the vendor's lien was 
lost in that case "because the vendor let go his grasp upon the purchase 
money by omitting to file his judgment for ten days after parting with 
his title." 

* Butcher e. Dew, 39 111. 40. 

° Warner v. Icarian Community, 16 111. 114. 

6 The Globe, 3 Blatch. C. C. 427. 

' Allen t. Plummer, 03 N. C. 307. 
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§ 1169. In admiralty sales, next after tlie satisfaction of 
privileged lien debts, for that wlucli enters into the life or 
safety of the vessel, if there be of the proceeds of sale rem- 
nants remaining in court, mortgage debts will be entitled to 
satisfaction there out of, as against the owner or owners of the 
vessel. In 1 Olcott, by Betts, Justice: "As the mortgage 
debts will absorbe the remnants in court, it is unnecessary to 
consider the point discussed at the heariug, whether an 
unprivileged debt, owing by the owner of a shijD, in the Amer- 
ican courts, can be satisfied by order of the court, out of rem- 
nants in court, from the sale belonging to the owner: that is, 
whether the court has an equitable authority to apply such 
moneys to a general creditor of the general owner, contrary to 
his desire and direction." " 

> Remnants in Court, 1 Olcott, 383, 387. 
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CAVEAT EMPTOR, Ch. xi, 168, 109. 

rule applies to all judicial sales of real propertj', 459. 

supreme court rule, 400, 461. 

fraud destroys application of rule, 402. 

Pennsylvania rule as to, 463. 
COLLATERAL IMPEACHMENT, Ch. xii, 170-174. 

I. Wheit Impeachable Collaterallt, 170. 
for want of jurisdiction, 463, 464. 

from any cause sufiicient to avoid the deed, 405. 
II. When not Impeachable Collaterally, 170-174. 
not void if jurisdiction attaches, 400. 

errors and irregularities must be reached by direct proceeding 400. 
effect of jurisdiction, 407. 
if jurisdiction affirmatively appears on face of proceedings, ci con 

cannot be examined collaterally, 468. 
sale of lands to pay debts cannot be avoided collaterally, 469. 
nor legality of administrator's appointment questioned, 470, 471. 
remedy is by direct proceeding in chancery, 473. 
effect of statutory enactments, 473. 
COMMON LAW, liability of lands for payment of decedent's debts, 245. 
CHANCERY SALES, nature of, 13, n. 0. 
CONFIRMATION, effect of, 3. 

DECREE for sale in partition, what it should include, 343. 
DEED, THE, ik Execution Sales, Ch. xviii, 201-288. 
I. By whom to be Made, 201-304. 
officer himself or deputy, 751. 
special deputy cannot, 753. 
successor of officer selling, 753, 700. 
California rule, 753. 
confirmation of, in court, 753. 
deed of deputy, 754. 

Missouri rule as to acknowledgment before clerk, 755. 
effect of, 750. 
form of deed, 757. 

officer in official capacity, 758. 
statements in, 759. 

foundation of sale to bo stated in, 701. 
disposition of money, 703. 
defective acknowledgment, 703. 
assignee of purchaser, 703. 

II. To WHOM to be Made, 204^305. 
purchaser or assigns, 704. 

or legal heirs, or devisees, 704. 
assignment of bid, 765. 

of certificate of purchase, 705. 
recital of, in deed, 766. 
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DEED, rim — Continued. 

assignment if defective, 767. 

enforcement of right to deed in oquitj-, 707. 

deed to tenants in common, 708. 

III. When to be Made, 205, 206. 

if no redemption by law, on payment of purcluiso money, 709. 
\vlien there is redemption, 770. 

deed before expiration of term of, 771. 

in Tennessee, 772. 
after confirmation when required by law, 773. 
payment by plaintifi' when purchaser, 774. 
delivery true date, 775. 
actual receipt of purchase money by officer, 770. 

IV. What Passes by It, 206-374. 

laud and covenants running with it, 777. 
entire estate of execution debtor, 777. 

cfiect of redemption hy, 777. 
growing crops, 778. 

in Indiana held to pass, 779. 

contra, in Ohio, 770. 

in Massachusetts pass when, 780. 
lien of subsequent installments of judgment debt, 781. 
Pennsylvania rule as to liens, 783, 784. 
on mortgage sale carries mortgagor's equity of redemption when 

785, 789, 790. 
relates back to date of judgment when, 780. 
when purcliaser is charged ivitli notice, 787. 
sale on senior judgment and junior levy, 788. 
purchaser's remedy when debtor had no title, 791. 
imperfect description of, 793. 
as to fixtures on land with right of removal, 793. 
sale for balance of purchase money, 794. 
Illustration, 795. 

estoppel of lien creditor by sale, 790. 

sale of equitable right of vendee by vendor holding legal title, 791 
Iowa rule as to enforcemcut of vendor's rights, 798. 
sale subject to vendor's lien, 799. 
sale of interest of one tenant of entiretj', 800, 801. 
of easement, 803. 

V. Recitals of Deed, 375, 370. 
execution need not be recited, 803. 

must bo referred to, 803. 
effect of in evidence, 804, 800, 807. 
as to proof of notice, 805. 
misrecital of name of party to judgment, 808. 
VI. Its Relation, 270, 377. 
if judgment is a lien, 809. 
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if not a lien, 810. 

Illinois rule as to reccrding certificate of levy, 811. 
relation to, 811. 
VII. Priority, 377-383. 

prior lien gives prior claim, 813, 813. 

of the essence of tlie lion, 814. 
when plaintiff in execution is ijurchaser, 815. 
Iowa statute as to unrecorded equities, 816. 
general rule as to, 817. 
general effect of lien, 818. 
luirehase after mortgage, 819. 
effect of record, 830. 
Ohio rule as to, 831, 833, 833. 
not lona fide unless money is paid, 824. 
prior equity over assignment, 835. 
writ first levied when it confess, 830. 
sale subject to mortgage, 837. 
(-■ffcct of record as to satisfaction, 838. 
cotcmporaneous liens, 839. 

how modified, 830. 
Pennsylvania rule as to registration, 831, 833. 
VIII. Registration, 383, 384. 

sheriff's deeds within provisions of registration acts, 8iKJ. 
priority of recording, 834. 
imperfect recording, 834. 
Iowa law as to, 835. 

decisions under, 835. 

IX. COLL.^TERAI, iMPEACnjIENT, S84r-287. 

when deed is not subject to, 83G. 
Iowa law as to, 837. 

construction of, 837. 
Xow Jersey rule as to, 838. 
^lississippi rule, 839. 
South Carolina rule, 840. 
evidence of officer making deed, 841. 
want of seal, 843. 
X. EsTOiTEL, 287, 383. 

defendant in execution estopped by sheriff's dccil, 843. 

evasion of disability, 844. 

illustrative case, 845. 

application of rule, 840. 

void execution does not work estoppel, 847. 

of debtor as against purchaser, 848. 

by statute of frauds, 849. 
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DEED, THE, i>- Judicial 8ai.es, Cli. ix, Ul-lol. 
I. By Whom to be Made, 141-W.'3. 
sale not complete till deed is delivered, G.JT. 
party selling makes the deed, 3o7. 

sale perfected by confirmation, ami delivery of deed, 307. 
in some cases by approval of deed, o.")? 
Illinois doctrine contra, IJo'J. 
efl'ect of an advanced bid, oof), 
confirmation, as to necessity of, SGO. 
sale by successor, 3G1. 
effect of death of licensee, u(n . 
license to sell, official not personal, '-Vrl. 
deed of administrator cannot be executed by a,!>-ent, OOy. 
procedure -where administrator is beyond jurisdiction, 004. 
deed should be by administrator as such, though sale is v,n Icr 

special law, 365. 
administrator pro tern, cannot make deed witliout special iiulhor. 

ity, 306. 
so as to administrator de bonis non, in Mississippi, 307. 
deed of unmarried -n'oman as guardian, 368. 
II. To WnoM TO BE Made, 14-3. 
ordinarily to purchaser, SOU. 

unless otherwise ordered by court at his request, 30!). 
eticct of deed to assignee of purchaser, 300. 
deed to assignee generally valid, 370. 

III. Wken to be Made, 146, 147. 

as soon as sale is confirmed and purchase money paid, 371. 
if on credit, right to deed depends on circumstances, 371. 
as to time of delivery, dependent on order of court, 372. 
statutory provisions as to, 374. 

IV. Its Recitals and Descriptions, 147, 148. 
mere misrecitals will not invalidate, when, 375. 
nor misnomer, 376. 

ITowa rule as to term administrator, 377. 

recital of order or decree in deed, 378. 

sai'est to do so, 378. 

effect of confirmation, 378. 
V. What Passes by it, 148-153. 

only such property as is authorized to be sold by the decree, 379. 

sale of undivided interest by guardian carries only interest <.( 
ward, 380. 

deed under mortgage foreclosure carries entire interest of mort- 
gagor and mortgagee, 381. 

but does not divest subsisting equities, 381. 

carries title only as against parties to the suit, 383. 

widow's dower not conveyed by guardian's sale ordinarily, 333. 

otherwise in Missouri, 383. 
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effect of lier warranty when deeding as guardian, 383. 

New Hampshire rule as to deed of conservator of insolvent 
estate, 384. 

Pennsylvania rule that interest of parties to suit only is con- 
veyed, 385. 

mortgage by co-partner, pending proceedings in partition, overruled 
by deed to purchaser at partition sale, 380. 

r/rowing crops do not pass whore land is valued before sale, 387. 

so as to emblements, 388. 

growing crops regarded as personaltj', 388. 

but occupier of premises cannot put in crop after sale, 089, 390, 391. 

authority of administrator to make deed must be shown, 393. 

if appointment of administrator is void his deed is void, 393. 
3)0WER LANDS, sale on execution of, 540-548. 
EQUITABLE INTERESTS, sale of on execution, 5.Jl-.5.-)o. 
]:STOPPEL, Ch. xi, 104-107. 

nature, origin of, and title conferred bj', 442. 

sale of property in owner's presence, and witliout his dissent, 
works, 443, 450. 

binds parties and privies in blood and estate, 444. 

estoppel of ancester estops heir, 445. 

run with the land, 440. 

illustrative case, 440, 447. 

by recitals in deed, 448. 

by warranty of doweress in her deed as guardian, 449. 

by obtontion of injunction as to proceedings, 450. 

by receipt of purchase money, 451. 

mortgagor's title, 453. 

guardian cannot work as to his ward, 453. 

purchaser at void judicial sale is not estopped, 454. 

receipt by ward of purchase money after coming of age, 455. 

favored when equity is promoted, 450. 
EXECUTION SALES, nature of. 

(See Nature of Execution S.\les, 40-08.) 
EXECUTION SALES OP CORPORATE FR.VNCHISES, PROPERTY 
AND STOCKS, Ch. xxiv, 344-353. 
I. At Common L.\w, 344-340. 

must be under statutory change of, 1008. 

levy of appurtenances essential to franchise, 1009. 

liow sale to bo made, if over, 1070. 

New Hampshire rule as to engines and cars not in use, 1070. 

Pennsylvania rule as to levy on right of way, 1071. 

California rule, 1072. 
II. By Statute, 347-351. 

must be in strict conformity with, 1073. 
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SALE OF CORPORATE FRANCHISES, Eic. — C'onimued. 
illustration, 1073. 
to be shown afflrmativcly, 1074. 
variance as to notice, 1075. 
imperfect levy, 1076. 
stocks and shares a personal interest, 1077. 

not liable to levy and sale at common law, 1079. 
cflect of execution sale as to transfers, 1080. 
right of state or municipality, 1081. 

liability to levy, 1083, 1083. 
double levy, application of proceed of sale under, 1084. 
requirements in act of incorporation, 1085. 
sale under fraudulent procurement, 108C. 
Iiypothecated stocks, 1087. 
lieu of company by by-law, 1088. 
mortgaged stocks, 1089. 
Pennsylvania procedure, 1090. 
description, what is a good, 1091 
Alabama rule, 1092. 
III. Effect of Sale, 351, 353. 

under Massachusetts statute, 1093, 1094. 
sherifl''s return as to, 1095. 
irregularity of sale, 1096. 
EXEMPTION PROM SALE, Ch. xxy, 353-309. 
I. The PoLici- of the Law, 353. 
humane, 1097. 
foundation of, 1078. 
lex loci governs, 1099. 
II. Its Legal Effect, 354-363. 

law of date of contract governs, 1100. 
Iowa la-^ as to homestead exemption, 1101. 
repeal of law, with saving clause, 1103. 
conformity to, 1103. 
homestead, what constitutes, 1104. 

liability of to levy in Minnesota, 1105, 1106. 

construction of, 1107. 

Iowa rule, 1108, 1116. 

construction of, 1109. 

waiver of, 1110. 

abandonment of, 1111. 

exhaustion of other property, 1113 

conveyance of, 1113, 1114. 

use of, 1115. 

Ohio rule, 1117 
implements exempt, 1118. 
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exemption as to process of U. S. courts, 1119. 
rule as to, 1120-1124. 

right of selection, in Missouri, 112.j. 

property and wages liable when debtor is about to remove, 1120. 
III. Waiver, 362-3G9. 

different constructions as to, embodied in contract, 112G. 

Iowa rule as to, 1127-1131. 

Pennsylvania rule, 1128. 

Indiana rule, 1133, 1133. 

correct doctrine, 1134H13G. 

Illinois rule, 1137. 

construction of, 1138, 1109. 

Ohio rule, 1140. 
GITAEDIAN'S SALES AND SALES IX PUOCEEDINGS FOR PAR 
TITION, Ch. vii, 124-133. 
I. GuAKDiAN's Sales, 124^130. 

in England sovereign is guardian of all infants, 313. 

and tliis authority an attribute of judiciary, 313. 

and transmitted to courts, 314. 

and by courts delegated, 315. 

origin of American authority in courts, 316. 

authority regulated by statute, 317. 

subjects to rights in equity, 317. 
how to be exercised, 317. 

general chancery jurisdiction to decree sale in some States, 31S. 

other rule, 318, 319. 

probate courts have only statutory power, 320. 

if jurisdiction attaches conformity to statutoiy power will bo 
inferred, 321. 

nature of proceedings, whether adversary or in rem, 323 

proceedings in rem, 323. 

cases illustrative, 324. 

license to sell may be in alternative, 32.5. 

guardian's deed, what title conveyed, 320. 
warranty, effect of, 336. 

requisites to sustain guardian's sale, 337. 

sale of entire interest of several on applicatiou of one, effect of, 338. 

guardian in socage, power of, 329. 

sale made after termination of such guardiansliip void, 329. 

affirmance of sale by ward, 330. 

guardian cannot purchase at his own sale, 831. 

report to next term of court, 332. 

confirmation not necessary unless required by statute, 333. 

failure of guardian to report, 333. 

amount to be raised under order of sale includes costs, 333. 

where amount raised is in excess of decree, 334. 
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sale in dilForent order from decree, 330. 

eflcct of confirmation of, 335. 
II. S.\.i,Es IN Proceedings fob Partition, 130-133. 

they are judicial sales, 336. 

must be reported for confirmation, 336. 

until confirmed of no effect, 336. 

may be a re-sale, wlien, 337. 

liability of first purchaser for loss on re-sale, B3~. 

partition may be part in kind and part by sale, 338. 

title of purchaser, 339. 

rights of judgment creditor of tenant in common, 340. 

lien of mortgage, in Illinois, 34.0. 

Illinois procedure in sales, 341, 342. 

decree for sale in partition, what it should include, 343. 

procedure in obtaining, 343. 

Ohio procedure in sales, 344, 345. 
HEIRS, infancy of, 293. 

HOMESTEAD, sale on execution of, 556-559. 
INTEREST, foreclosure for non-payment of, 209. 
INTEREST IN LANDS, EXECUTION SALES OF, Ch. xv, 195-307. 
I. Plow Liable to Sale, 195-199. 

lanils not liable to sale on execution at common law, 531. 

mode of procedure, 531. 

statute of George II, 533. 

construction of, 533. 

local statutes of same effect, 532. 

liability to sale only when no personal property is found, 533. 

appraisement of rents and nrofits, 534. 

statutory rules generally, 535. 

general rule, 536. 

pre-emption rights, 537. 

entry and survey rights, 537. 

equity of redemption, 538. 

statutory right to redeem from execution sale, 538. 

Louisiana procedure by execution creditor, 539. 

supreme court dectrine as to, 540. 

claim not based on right or possession, 541. 

lands held in trust, 543. 

held by purchaser before issuance of patent, 543, 544. 
issuance of patent, 543, 545. 
title under sheriff's sale of, 544. 

all parts of conveyance to be taken together, 545. 
II. Dower Lands, 199. 

right of dower before assignment or possession may not be sold, 546 

otherwise if in possession, 547. 
25 
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so as to possessing interest of liusband in dower lands of wife, 5-lS. 

III. Undivided Interests, 199, 200. 

Interest of husband or wife as tenant of entiret)', .'349. 

nature of, 549. 

effect of statutory enactments, 550. 

IV. Equitable Interests, 200, 201. 

may not be sold without possession, 551. 

unless by statute, 551. 

"possession of land," meaning of, 552. 

Indiana rule as to fraudulent conveyance, 553. 

lands in trust, 554. 

Iowa rule as to equitable interest.? in rcalt}^ 555. 
V. Tub Homestead, 201-205. 

generally exempt, 550. 

sale of, 556, 557. 

Iowa, Kansas, and Illinois decisions, 557. 

after abandonment of first levy, 558. 
^■I. In what order to be Sold, 205-207. 

part remaining after sale by debtor of portion, with lica attached, 
if sufficient, 559. 

property of debtor to bo exhausted before proceeding against part 
as sold by him, 559. 

as to resort to part last disposed of, 500. 

contrary rule, 561. 

sale under junior judgment, 562. 

rule as to satisfaction of judgment in property- of debtor, 503. 
JUDICIAL SALE, Ch. iv, 44-09. 
I. By wnoji to be Made, 44, 45. 

by person designated in order or decree, 8S. 

under his direction, 88. 

auctioneer may be employed, 88. 

authority for this, 89. 

always under control of court, 90. 
II. How to be M^uje, 45-50. 

by public auction to highest real bidder, 01. 

unless otherwise autliorized, 91. 

for cash, 91. 

exception, 91. 

always for money, 91. 

if otherwise, not sale but barter, 91. 

definition of sale, 92. 

usual mode of selling, 93, 93. 

joint bidding allowed, if in good faith, 94. 

citation of authority, 94. 

combinations illegal, 95. 

minimum may be fixed, 95. 
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l)ut must be made public, 05. 

liy-bidding fraudulent, 96. 

nppoiated bidding, by order of court, 97. 

^■aluation laws do not appl}', 98. 

<ir redemption laws, 98. 

unless so declared by statute, 98. 

niu.st be sold in parcels, 99. 

and in such order as desired by debtor, 100. 

unless good reason to contrary, 100, 101. 

in sucli order as will produce largest amount, 101. 

court may instruct as to order, if parties cannot agree, 102. 

debtor's rights protected by court, 103. 

court may prescribe mode and terms, 103. 

within statutory provisions, 103. 

where not prescribed, duty of person selling, 104. 

subject to scrutiny of court, 104. 

l)resumption of fairness, lOo. 

when iiarcels may be sold together, 100. 

III. "Wno MAT NOT Buy, 50, 51. 
person selling may not, 107. 

nor any person employed in, 107. 

unless by leave of court, 107. 

this rule very broad, 107. 

extends to all agents, 107. 

tlie rule as expressed by courts, 108, 109. 

one derelict may not, 110. 

principle illustrated, 110. 

IV. Notice op Sale— Adiournment, 53-54. 
notice must follow direction, 111. 
presumption as to conformity, 113. 
posting of notice, 113. 

adjournment after notice, 114. 
where no direction is given, 115. 
adjournment, officer's discretion as to, IIB. 
discussion of cases as to, 117, 120. 
notice should be definite, 121. 
effect of indefiniteness, 131. 
V. Confirmation, 55-59. 
definition of, 123. 
effect of, 123, 123, 124, 133. 
no rights, until, 124. 

discretion of court as to, 134, 13C, 137, 128. 
lapse of time, 135. 
relates back, 137. 
cause for refusing, 129. 

California rule, 130. 
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cause for refusing, Kansas rule, 133. 
code practice, 133. 
TI. "When the Title Passes, 59. 

by payment of purcliase money, 134. 

and execution and delivery of deed, 134. 

by lapse of time, 135. 
v~II. When kot Aided in Equity 59, 00. 

■when not conformed to statute, 13G. 

if void at law, 137. 

■when a remedy in personam exists, 137. 
VIII. Not Affected by Reversal op the Decree, GCM33. 

if reversal is for irregularity in obtaining, 138. 

this rule at length, 139. 

Ohio rule, 140, 141. 
IX. Ho^w Affected by Statute op Li.mitation, C3, C3. 

special statute does not applj', 143, 143. 

if sale is valid, 144. 

sale in fact and delivery of deed, 145. 
S. By Statute of Frauds, 63, 04. 

general rule that sales after confirmation are not ■within, 14G. 

first application of it, 146. 

Judge Story's rule, 146. 

Ne^w York rule, 147. 

Missouri rule, 147. 

Alabama rule, 147. 

Pennsylvania rule, 147. 

California rule, 147. 

Illinois rule, 148. 
XI. When Valid by L.A.rsE of Time, 04, 65. 

founded in sound policy, 149. 

presumption of validity by, 150. 

but not as against the record, 150. 

affirmative showings of, to be received as verity, 150. 

presumptions -will apjily to questions of jurisdiction if record is 
silent as to, 151. 
XII. Ho-w Enforced againSt the Purchaser, 66, 67. 

purchaser by purchase becomes party to proceedings, 152. 

and may be compelled by process to perform his agreement 153. 

notwithstanding right to re-sell on non-performance, 154. 

no compulsion, if title defective, 155. 

distinction as to caveat emptor, 155. 

reference may be had as to title, 156. 
XIII. Ho^w Enforced in Favor of PtjRCHASEii, 67, 68. 

order for possession in decree, 157. 

if not, court will make such, after sale, 157 

mode of proceeding, 158. 
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these metliods not -within power of prouate court selling under 

statute, 159. 
procedure in probate, on non-compliance of purchaser, 160. 
XIV. Ratification by Party Affected, on by Lapse of Time, 68, 09. 
sale not legally binding may become such by ratification of party 

affected, 161. 
as, ratification by ward of guardian's sale, 163. 
and, acceptance by heirs of sliares of purchase money, 162. 
so of unautliorized sale where heirs at law received proceeds, 163. 
JUDICIAL SALES OF CORPORATE FRANCHISES, PROPERTT 

AND STOCKS, Oh. xiv, 187-194. 
effect of sale of corporate rights, 513. 
franchise does not pass, 513. 
definition of, 513. 
as to forced sale of, 514. 
Ohio rule as to, 515. 
Pennsylvania rule as to, 516. 
accountability for a value of, 517. 
easements not paid for do not pass, 518. 
reason of this rule, 518. 
procedure in equity, in Pennsylvania, 519. 
power to sell franchises, 520. 
common law right to mortgage and sell, 531. 
statutory right, how to he exercised, 531. 
Wisconsin rule as to fixtures, 523. 

lien of judgments in, 533. 
sale under, in, 523. 
fraudulent sale, 534. 

enforcement of judgments in equity, 525. 
ground of jurisdiction, 536. 
illustrative cases, 537, 538. 
procedure in equity generally, 529, 530. 
JUDICIAL SALES OF PERSONAL PROPERTY, Ch. siii, 179-186. 
I. In Admiralty, 179-183. 
I they are sales in rem, 494. 
in admiralty cases in rem jurisdiction only in courts of United 

States, 495. 
; nature of proceedings in rem, 495. 
not within statute of frauds, 496. 
equity princiiilos govern, 407. 
effect of proceedings in rem, 498. 
validity and effect of sale, 499, 500. 
form of, of no importance, 501. 
nature of proceedings in, 501. 
II. At Law, 183-186. 

proceeding's in rem, nature of, 503, 506. 
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JUDICIAL SAIJES OF PEKSONAL VliOPETY — Continued. 
procedure in, 503. 
jurisdiction as to, 503. 
relative to admiraltj' suits, 504. 
ctrect of, 505. 
title of purchaser, 507. 

Ohio rule, 507, 509. 
Missouri rule, 508, 510. 
extent of, 511. 

expenses to be included, 513. 
JUDICIAL SALES TO ENFORCE LIENS ON REAL PROPERTY, 
Clr. V, 70-00. 
I. MuNicrpAi, LiEKS FOB Stkeet Impbovements, 70-73. 
sales in equity to enforce liens arising under ordinances, etc., 

regarded as judicial, 1G4, 1G5. 
"action," means in ordinary sense, 166. 

no power of modification, only confirmation or rejection, 1G7 
this rule illustrated, 168. 
conditions must be observed, 169. 
II. MEcnANics' LiEKS, 73-78. 

of modem date and creatures of statute, 170. 

enforcement of, calls for exorcise of equity powers of court, 170. 

and procedure is in equity, 170, 171, 173. 

relation of sales, as to time, 173. 

practice in Indiana, 174. 

■when amount of decree is not realized at sale, 175. 
requisites for validity of sale, 176, 177. 
prior mortgage lion, Illinois rule, 178. 
Nevada rule, 179. 
these rules discussed, 180. 
Iowa rule, 181, 183. 
how enforced in Iowa, 183, 184. 

III. MOBTGAGE LlEKS, 78-87. 

origin and nature of foreclosure sales, 185. 

Pennsylvania rule, 186. 

power of courts of equity in, 187. 

ordinarily made for cash, 188. 

to be made by master or commissioner, 189. 

when no statutory regulation, 189. 

how to be made, 189. 

completiou of sale by purchaser, 190. 

possession by purchaser, how obtained, 190. 

how aided by court, 191. 

proper procedure, 193. 
application of proceeds as to prior lions, 193. 
as to conflicting claims, 194. 
as to conflicting claimants of surplus proceeds, 310. 
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lands sold by mortgagor after mortgage, 195. 

as to sale of in foreclosure, 195, 196. 

as to subsequent incumbrances, 196. 

contrary doctrine, 197. 

restrictions of law as to, 198. 

titlo which passes by sale under mortgage decree, 199. 

false representations as to incumbrances, 200. 

subrogation of purchaser, 201. 

priority, Illinois rule as to, 202. 

value of, 203. 

in Kansas, 304. 

in Ohio, 205. 
Missouri rule as to conveyance subject to incumbrance, 206. 
as to multiplicity of suits, 207. 
practice in New York, 208. 
foreclosure for interest only, 209. 
IV. Vendor's Lien, 87-90. 

arises by implication of law, 211. 

good against whom, 211. 

enforcable in equity only, 212. 

and sale under, judicial, 212. 

overrides mechanics' lien, 213, 214 

execution purchaser, 215, 216. 

Iowa rule, 217, 219, 220. 

security taken for deferred payment, rights of assignee of, 218. 

vendor's remedies, nature and enforcement of, 321. 

JUUISDICTION OF THE COURT ORDERING THE SALE, Ch. iii, 
33-43. 
I. The JtmisDicTiOK is LocaTj, 33. 
tlie lex loci rei sitcB governs, 09. 
11. It is Power to Hear and Determin^j: a Cause, 33-35. 
jurisdiction, power to hear and determine, 70. 
if this does not exist, no jurisdiction, 70, and n. 2. 
must be brought into etiect, 70. 
manner of conferring, 71. 

petition or plaint must be such as is sustainable on demurrer, 71 
what will be inferred if sustainable, 72. 
record receivable as verity, 73. 
III. There must be Actual Jurisdiction, 36-43. 
statute must be conformed to, 73. 
there must be conformity througliout, 74 
caveat emptor applies, 75. 
remedy as to error, 75. 
jurisdiction of the court, 76. 
proceedings to invoke jurisdiction generally, 77. 
in personam, 78. 
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in rem, 79, 80. 

cases. discussed, 81, 83, 83, 84, 85. 
IV. Title Passes et Opeeation of Latv, 43, 43. 
analogy, 8C. 

rights of government, 87. 
LEVY OF EXECUTION, Cli. xvi, 310-213. 

cannot be made after return day of -writ, 576. 
must describe land sufHoiently, 577. 
void for uncertainty, 577. 

■where proceeding is under appraisement law, 577. 
correct description in sheriff's deed, 578. 
priority as to levies, 579. 
procedure after levy, 580, 581 
surety, levy against, 582. 
property in hands of receiver, 588. 
method of levy in Minnesota, 584, 585. 
excessive levy, 58C, 587. 
instance of, 587. 
LEVY, THE, In Executiok" Sales of Personal Peopeett, Ch. xxii, 

328-333. 
I. "When to be Made, 33-84. 

any time within life of execution unless time is limited by law, 097. 
at reasonable hour, and not to unnecessary annoj^ance of debtor, 99S. 
" returnable to next term," meaning of, 999. 
trespass lies against oiBcer for illegal levy and sale, or levy 

alone, 1000. 
evidence as to application of proceeds of such sale in diminution 

of damages, 1001. 
n. How to be Made, 329, 330. 

"paper levy" void ; oiRcer must have actual control, 1003. 
may be in care of fliird party, but is at risk of officer, 1003. 
endorsement on writ, 1004. 
reasonable time for reAioval, 1004. 
actual seizure necessary, 1005. 
second levy, when allowed, lOOG. 
levy of certain definite portion, 1007. 
procedure where actual possession is impossible, 1008. 
order as to levying several writs, 1009. 
postponement by order, tOlO. 
if two are received at once, 1010. 
disposition of proceeds, 1010. 
III. Its Effect, 331. 

when it satisfies judgment, 1011. 

vests special property in officer, 1011-1013. 

wlien levy is unavailing, 1012. 
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expense of regaining property illegally taken from oiBcer will bo 
repaid him, 1014. 
IV. "When Void ok Discharged, 331. 

if made after return day, 1015. 

or after death of debtor, 1015. 

or of property not subject to the writ, 1015. 

lost by unreasonable delay to sell, 1016. 

when so discharged its seniority cannot be reinstated, lOlG. 
V. When it will be Set Aside, 332. 

only by sale, by order of court, or by agreement, 1017. 

not by release made through mistake, 1018. 

will be set aside if personal property is levied, when, 1019. 

if levied on property in hands of receiver, 1020. 
VI. CONSTEUCTIVE Levy, 332. 

when and how to bo made, and procedure under, 1031. 
LOSS BY FIHE, between purchase and confirmation, falls on vendor, 13. 
MINIMUM price, 95. 

MORTGAGEE AS PURCHASER, redemption from, 937. 
NATURE OF JUDICIAL AND OF EXECUTION SALES, 3-32. 
NATURE OF EXECUTION SALES, Ch. ii, 35-32. 

I. TUEY ARE MrNISTBEIAL Salbs, 35-27. 

sale made by sheriff or marshal on execution, made as ministerial 
officer of law, not as organ of court, 40. 

illustration of this principle, 47. 

exceptions, 48, 49. 

court, generally, does not order execution sale, 50. 

exceptions, 50. 

cfl'ect in exceptional cases, 50. 

liower invoked by writ, 51. 

act of selling, ministerial, 51. 

officer selling, agent of execution, defendant, not of court, 51. 

title which passes, 53. 

exceptions, where statute requires confirmation, 52. 

eliect of such confirmation, 53. 
II. Officer Selling is, in Law, Attorney of Executiox 
Debtor, 28. 

officer's conveyance carries all title of execution debtor, 54. 

acts as attorney, appointed by court, 54. 

purchase money applied to use of defendant in discharge of his 
debt, 55. 

as between debtor and purchaser law raises a contract of convey- 
ance without warranty, 55. 

this principle illustrated, 50, 57. 

cases cited, 50, 57. 
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III. There is no Implied Wakiianty. Tub Role of Caveat 

EiiPTOE Applies, 29, 30. 
officer sells only interest of judgment debtor in premises, 57. 
not bound to convey with warranty, 57. 
and law does not imply one, 57. 
title acquired by purchaser, 58. 
cflect of warranty, 58. 

purchaser cannot avoid, by showing no title in judgment debtor, 59. 
maxim caveat emptor applies, 59. 
efl'ect of sale on credit, Gfl. 

IV. TlIET AEE -VVITUIN TUB STATUTE OF FrAL'DS, 30. 

in the absence of any memorandum. 01. 
reasons of the rule, 03. 
V. Effect op Reversal of Judgment, 30-33. 

sales made under irregular or erroneous judgment, not affected by 

reversal of such, for mere irregularity, 03. 
otherwise, if for want of jurisdiction, 03. 
such sales void al initio, 03. 
reason thereof, 03. 

policy of law as to irregularities, C-t. 
rule in Indiana, 65, 07, 08. 
Ohio, 00. 
NATURE OF JUDICIAL SALES, Ch. i, 3-34. 
I. Of Judicial Sales in General, 3-17. 
judicial act one done pendente lite, 1. 
so a judicial sale, one m-A<ia pendente lite, 1. 
it is a sale in court, and the court the vendor, 1. 
may be made by master, commissioner, or otlier functional 3^, 3. 
not valid until confirmed, 3, 13. 
effect of confirmation, 3. 
officer conducting sale agent of the court, 2. 
this principle illustrated, 3. 

difference between sheriff's sale and judicial sale, 4. 
illustration of this difference, 5. 

definition of judicial sale in United States Supreme Court, 0. 
the case discussed, 6, 7. 

discretionary forms may be dispensed with, y. 
but otherwise as to statutory ones, 8. 
administrator's sale, in North Carolina, 9. 

in California, 10. 

in Pennsylvania, 13. 
judicial sales transactions between court and purchaser, 11. 
chancery sales, nature of, 13, n. 0. 
sale to bo i-eported to court for confirmation, 13. 
and purchase incomplete until confirmed, 13. 
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and loss by firo, between purcliase and confirmation, falls on 

vendor, 13. 
manner of sale in discretion of court, 14. 
and may be public or private, 14. 
distinction between judicial and execution sales, 15, 17, 18, 19, 20, 

21, 22, 23. 
sale unconfirmed, if purchaser receives possession, may bo ratified 

by lapse of time, 15. 
not the sale of the officer, but, when confirmed, the sale of the 

court, 15. 
illustration of this principle, IG. 

no appeal, generally, lies except from judicial acts, 24. 
application of this rule to judicial sales, 2i4. 
decree of sale and confirmation may be reviewed in appellate 

court, 25. 
illustration of this principle, 25. 
no appeal from execution sale, as such, 26. 
can only be questioned in direct proceeding, 28. 
exception, 20. 

cases in which judicial sales occur, 20. 
effect of sale under statute requiring confirmation, 30, 27. 
this subject discussed, 20, 37. 

decree of sale in partition virtually vests possession in court, 29. 
judicial sales properly in proreedings wholly or partly in rem, 30. 
execution sales properly in proceedings wholly or partly in per- 
sonam, 30. 
decree in judicial sales always in rem, 31. 
II. Jtjdicial Sales in Proceedings Purely Ijt Rem, 17-33. 
definition of proceedings purely in rem, 33. 
purchaser's title, 33. 
this subject discussed, 33, 3i, 35, 
proceedings in rem in probate, 30. 

l)aramount right of courts extends to creditors and heirs only, 07. 
foundation of this right, 38. 
Pennsylvania doctrine, 39. 
Illinois doctrine, 40. 
practice in Illinois, 40. 
III. Judicial Sales in Proceedings Partly In Rem and Partly 

In Personam, 22-34. 
definition of proceedings partly in rem and partly in personam, 41. 
procedure in such cases, 41. 
decree in such cases, partly in rem, 43. 

so much of, as relates to redemption in personam, 43. 
defendant brought in by publication, 43. 
case discussed, 44. 
judicial sale, where made by sheriff under special directions, 45. 
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NOTICE OF SALE AND RETURN ON EXECUTION, Ch. xvi, 213, 314. 

dependence of purchaser, 588. 

rijflits of purchaser as affected "bj', 589. 

sale -without notice, 590. 

effect of return, 591. 
PRIORITY OF DEEDS, 81S-833. 
PUBLICATION, defendant brought in hy, 43. 

PURCHASES BY PERSONS CONCERNED IN SELLING, Ch. viji, 
1.34-141. 

policy of law forbids, 346. 

if seller desires to purchase, should apply to court for leave, 3-46, 35o. 

a matter of discretion with court, 346. 

illustration, 347, 348. 

executor or trustee, whether he may buy, 348. 

effect of purchase in such case, in soine states, 349. 

in others, 350, 351. 

as to re-sale in such ease, 353. 

no ditference whetlicr purchase is made directly or indirectly, 353. 

illustration, 353. 

purchase by administrator, 354. 

sale under license from foreign court, 350. 
REDEMPTION, Ch. xx, 304-316. 

I. TirE Right of Redemption, 30-1-^06. 

exists only by statute, 906. 

depends upon statute, 900. 

lev loci governs, 907, 908. 

extends, generally, to debtor, 907.' 
to judgment creditors, 909. 
and mortgage creditors, 909. 

right of redemption may bo constituted by agreement, 910. 

independent of statutory right, 910. 

will bo enforced, 910. 

nature of legal right, 911. 

rulings of court as to, 913. 

Illinois rules, 913. 

sales on foreclosure, 913. 

sales on, without right of redemption, erroneous, 913. 

judgment debtor may redeem any one of several parcels, 913. 

separate redemption, 913. 

founded on requirement of separate sales, 914. 
II. By tiib Execution Debtok, 306, 307. 

purchase under agreement for redemption, 915. 

effect of, 915. 

enforced in equity, when, 916. 

interest payable in such case, 917. 

time may be extended by parol, 917. 
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effect of receiving part of redemption money, 918. 

Minnesota — execution debtor may redeem -vvitlioiit i^aying oilier 

liens of execution purchaser, 919. 
contra in California, 930. 
judgment debtor may redeem though he has conveyed his right t»- 

laud, 921. 
so may grantee, 931. 
reason, 931. 

right of judgment debtor not afTocted by subsequent sale, 933. 
Bale on junior judgment, 933. 
riglit of judgment debtor to redeem in equity, in case of fr^if I, 

collusion, or concealment, 923. 
1 imitation as to time, 933. 
III. By Judgment Creditobs, 308, 309. 
right to redeem, how applied, 934. 
remedy of, after death of execution debtor, 933, 920. 
jadgment creditor purchasing certificate of sale, 927. 
assignee of judgment creditor, 927. 
Illinois rule as to sale by debtor of equity of redemption Tvl' ii 

purchaser of, fails to redeem, 938. 
abandonment by sale under junior execution, 939. 
manner of redemption in master's sale, 930. 
IV. By Mortgage GitEDiTOR, 309-311. 
California rule, 931. 
Iowa rule, 931. 

junior mortgagee, 931, 933, 933. 
accounting, manner of, 932. 
no strict tender necessary, 933. 
readiness to redeem suiBcient, 934. 
Iowa code of 1851, 935. 
partial redemption not allowed, 930. 
nor of undivided share, 930. 
redemption from mortgagee as purchaser, 937. 
V. How AND When to be JIade, 311-314. 
only by a legal tender, 938. 
officer not bound to receive substitutes tor, 938. 
in some cases held that he cannot, 938. 
this rule modified, 939. 
time of redemption, how calculated, 940. 
statutory jirovisions as to, govern, 941. 
"any time " before close of last day allowed by law, 941. 
"business hours " not regarded, 941. 
redemption by unauthorized person assuming to bo agent, valid, if 

ratified, 943. 
strict compliance with statute necessary, 943. 
unless waived, 943. 
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statutory right cannot bo estondod by act of party claiming riglit, 9<ti. 

discretion of court to extend statutory period, 945. 

separate redemption, 940. 

Illinois rule as to redemption Toy judgment creditor, 947. 

payment to be accompanied by delivery of execution on judgment 

to officer, 947. 
redemption money may be paid to slierift' or purchaser in Illinois, 948. 
Alabama rule as to payment on purcliase by trustee, 949. 
depreciated currency received by sheritf as purchase money no 

ground for tender of same in redemption, 950. 
redemption ■where prior lien has been paid by purchaser at sale, 951. 
oversight, neglect, or ignorance, no ground for relief in equity, 952. 
New York rule as to hour and place of redemption, 953. 
reason of this rule, 954. 
VI. Effect of Kbdbmptiok", 314-316. 

restores property to original condition, 955. 

confers no new rights, 955. 

liability of property after, 955. 

redemption by assignee of right to redeem, effect of, 95(3. 

of land sold in part satisfaction of judgment, 957, 958, 959. 

judgment creditor redeeming substituted to execution purchaser's 

rights only, 900. 
disability caused hy war, 961. 

rights of judgment debtor where no negligence is shown, 961. 
remedy the court will give, nature and extent of, 961. 
RETURN OF PURCHASE MONEY, Ch. xii, 177, 178. 

purchaser at judicial sale has no claim for relief, except for fraud 

or mistake, 487. 
Ohio rule that such payment ie no charge on land, 488. 
Virginia rule as to, 489, 490. 
Tennessee rule that money may be recovered before conveyance 

made, 491. 
Jlississippi rule allows failure of consideration to be shown, 493. 
JIaine, as to action against guardian, 493. 
SALE, THE, In Execution Sales op Peksonal PEorERTY, Ch. xxiii, 

333-343. 
I. By wnoM to be Made, 333-335. 
by the shcriflf or legally constituted deputies, 1033, 1035. 
if not disqualified by interest, 1024, 1028. 
coroner acts in such cases, 1035. 
auctioneer or crier may bo employed if under direction and in 

presence of officer, 1030. 
when writ is directed to sheriff personally he alone can sell, 1027. 
Bheriti" after expiration of term, may sell on levy legally made 

during term of office, 1029, 1030. 
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II. How TO BE Made, 335-338. 

at time and place appointed in notice, unless adjourned, 1031. 

when void, if made before hour appointed, 1031. 

during business hours, 1033. 

if otherwise, sale is void, 1032. 

void in Illinois, if made before appointed day, 1033. 

personal property sold must be on view, 1033, 1035. 

at public auction to highest bidder, 1030. 

must be for money, 1086. 

officer's discretion as to adjournment, 1037. 

eflfect of postponement by plaintiff's order, 1033. 

sale by consent, 1039. 

efTect of debtor's silence at illegal sale, 1040. 

duty of officer as to manner of selling, 1041. 

such discretion as prudent jierson would exercise, 1041. 

payment by purchaser who is execution creditor, 1043. 

conflict as to distribution of money when sale is on more than one 

writ, 1043. 
'caluation law, sales wliero there is a, 1044, 1045. 
law in force when contract was made governs, 1047. 

III. Its Effect; What Passes by It, 338-340. 

if amount of judgment is realized, judgment is satisfied, and thereby 

vacated, 1048. 
how to be revived, if ever, 1048. 
"execution executed, tlie end of the law," 1049. 
payment to plaintiff satisfies writ, 1050. 
sheriff cannot i^ay from his own funds and hold writ as securitj-, 

1050. 
payment, by .whomsoever made extinguishes writ, 1050. 
what interest purchaser takes, 1051. 

in sale on execution against tenant in common, 1053, 1053. 
levy of second execution on crops sown after levy of first, 1054. 
distinction between sale of property and sale of interest of debtor 

in, 1055. 
right of purchaser of growing grain to enter and take away, 105G. 

IV. Void and Voidable Sales, 341. 

void if based on satisfied judgment, 1057. 
as to knowledge of purchaser, 1058. 
estoppel of defendant, 1058. 
under color of authority, 1059. 
Louisiana rule as to appraisement, 1000. 
V. Wno MAY KOT Buy, 341-343. 
seller may not, 1061. 
illustrative case, 1063. 
purchase by deputy, 1003. 
illegal appraisement, 1065. 
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VI. When the Officer mat Re-sell, 343. 

for non-compliance with terms, 1066. 

first purchaser's liability for deficiency, 1667. 
BALE, THE, In Execution Sales op Real Propeuty, Cli. xvii, 315-300. 
I. By Whom to be Made, 215-317. 

by sheriff or deputy, if writ is not to sheriff personally, 593. 

general rule as to sheriflF acting by deputy, 593. 

sherifl' cannot sell, when, 594. 

marshal's sales after removal from oflfice, 595, 596, 597, 598. 
II. How TO BE Made, 317-237. 

public auction, 599. 

"money in hand," 599, 

liighest unconditional bidder, 599. 

sale by lots with suitable identity, COO. 

en masse will be set aside when, 601. 

entirety susceptible of division, 601. 

subdivision by debtor after levy, 602. 

separate interests, 603. 

amount to be sold, 604, 605, 600. 

conditional bids, 607 

terms to be fixed by officer, 007. 

adjournment, 608, 609. 

order of enforcement of executions, 610. 

Indiana law as to, 611. 

bid by letter, 612. 

publicity of bids, 012. 

Illinois rule as to sales en masse, 613, 014. 

procedure where parcels cannot be sold separately, 015, 016. 

Minnesota statutory provision in, 017. 

Wisconsin, 618. 
. California, 619. 

Indiana, 630, 634, 038. 

Tennessee, 031. 

delivery of deed on sale en masse may be prevented by injunction. 

ftOO 

sales on several executions at once, 033. 

nature of judgment lien on real estate, 639. 

effect of conveyance by debtor subject to judgment liens, 030. 

deed delivered and destroyed before recording, 631. 

sale on credit by mutual consent, 633, 033. 

on additional executions without notice, 034. 

basis of return certificate and sale, 685. 

execution against sevaral co-defendants, exhaustion of property, 036. 

presumption of law as to manner of sale, 037. 
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III. Wno Mat not Buy, 227. 
seller may not, 038. 
modification, 639. 

IV. IHEEGTILAE SALES, 327-230. 

effect of mere irregularities, 040. 
requisites of valid sale, 641. 
as to levy, 041-643. 
on executions on judgments ■wliich are liens on land, 043, 

047, 653. 
in attachment, 044. 
in ordinary proceedings, 045. 
lion of, 646. 

as fixing power of ofliccr, 654. 
general duty of ofliccr as to, 655. 
execution on dormant judgment, 656. 
voidable and not void, 050. 
presumption as to regularity, 057. 
inhibition of statute, 058. 
clerical error, 059. 
directory statutes, 000. 

omission of formal inquiries by ofllcer selling, 061. 
on two executions, one valid, and one void, sale sustained, 001. 
contra in Indiana, 661. 
on alias writ, 062. 
variance as to amount in deed, 002-005. 

as to dates, 003, 004. 
immateriality as to dates, 064. 

irregularity as affecting purchaser with notice, 000. 
V. Sales Made after Death op Execution Depexdant, 337-240. 
no execution after death, at common law, 607. 
until revived by scire facias, 667. 
effect of sale without revival, 067. 

weight of authority that it is void, 667. 
statutory changes as to, 007. 
Illinois statute, 668. 

executor to have notice, 068. 
no issuance on dormant judgments, 009. 
to be revived by scire facias after seven years, 070. 
death of judgment plaintiff, procedure after, 071. 
levy before dsath not affected, 673. 
Iowa statute, presumption of, 673. 
Supreme Court of United States, ruling of, 674. 
valuation law, sale under after death of execution defendant, 675. 
VI. Sales when there is a Valtjation Law, 240-346. 

as respects execution to be made in accordance with law at date 
of contract, 676. 
2G 
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bid to be received, 677. 

valid appraisement, 677. 

Io"n-a, sale without appraisement in, void, 078. 
effect of want of, 670. 

result of disregard of general^, 080. 

rule of Supreme Court TJ. S. 081. 

appraisement a part of contract, 083. 
exception, 082. 
when not neccssar}-, 083. 

Indiana, sale in, without, 084. 

sheriff's return as to, 685. 

when law at date of rendition of judgment governs, 080. 

lien of levy, 687. 

when sale may be made without valuation, 688. 

sale on vend expo. 089. 

death of defendant before issuance of, 090. 

consent of defendant to waiver of, 091, 

Iowa, disqualification of appraiser, 692. 
policy of law upholds sales, 093. 
requirements of statute, 698. 

provisions of act of Congress as to, 094. 

rule governing TJ. S. Courts, 095. 

remedy after judgment, 090. 

language of Supreme Court, 097. 
VII. Execution Ckeditoe as Purchaseh, 340-248. 

whether he is chargeable with irregularities, 698. 

Indiana rule as to when judgment is reversed, 090. 

Wisconsin rule, 699. 

Illinois rule, 009. 

protection of, as bona fide purchaser, 700-703. 

Iowa rule as to what constitutes, 704. 
VIII. Sales made after Return Day of Execution, 248. 

if levy is before sale may be after, 705. 

immaterial when return is made, 700. 

effect of return, 707. 
IX. Sales to Third Persons, Bona Fide PcRcnASEUs, 249. 

estate of, 707. 

doctrine as to, 707. 
* extent of, 708. 

SALE OP LANDS IN PROBATE FOR PAYMENT OF DEBTS, ai. 

vi, 91-123. 
I. What Lands may be Sold, 91-95. 

in general only of such lands as and interests whereof the debtor 

dies seized, 222. 
based on statute, 222. 
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" head right certificates " in Texas, 323. 

lands purchased in name of widow and heirs under pro-eiui)lion 

riglit, enured to decedent in his life-time, 224. 
this rule discussed, 225. 
Tennessee rule, 226. 
Alabama rule, 227, 229, 230. 
Massachusetts rule, 228. 
power to subject decedent's lands to payment of debts, remedial, 

231, 233. 
but claims must be in conformity to statute, 233. 
duty of executor or administrator, 234, 235. 
II. What Debts Lands may be Sold to Pat, 95-07. 
debts owed at time of death, 236. 
and legally, 236. 

lands not liable for costs created by administrator, 337. 
nor against administrator or estate, 238. 
but sucli may be paid if there is a surplus, 238. 
this principle illustrated, 239, 240. 

"claimants must prove themselves creditors of decedent," 241. 
"debt due from testator," 343. 
individual lauds liable for partnership debts when, 243, 244 

III. Who may Conduct the Sale, 97, 98. 
by executor or administrator, 246. 
stranger or sheriff cannot, 340. 

nor special administrator, 346, 247. 

special administrator, powers of in Iowa, 3i7. 

sale under legislative order, 348. 

as to sale by one of several executors or administrators, 249. 

IV. Application to Sell; How, and in What Tms to be Mxdz, 

98-119. 
application to sell; must be made by executor or administrator 250. 
exception, in Texas, 351. 
one or more of several may apply, 353. 
statute of Iowa as to executors, 253. 
application must be timely, 254. 
one year a suitable time, 355. 
circumstances of case determine, 355. 

order of sale, if after unreasonable length of time void, 250. 
three years in New York, 257. 
application, what it must show, 358. 
more than one order, if first insufficient, 259. 
debts must first be allowed, 259. 

allowance mmcpro tune, 259. 
must be by petition, 260. 
allegations of, 260, 262, 279. 
subject matter, conformity to, 361-384. 
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Ijrocedure in Tennessee, 263. 
in Mississippi, 264. 
jurisdiction, how vested, 265. 
effect of decree after jurisdiction lias attached, 203, 309, 270, 271, 

273, 273. 
statute, conformity to, 206, 275. 

notice, conformity to must appear affirmatively, 207, 208, and n. 
want of service and appearance, effect in cliancery proceedings, 274. 
guardian ad litem, effect of appointment of in cliancery proceedings 

in Ohio, 274. 
in probate, 374. 
general rules, 276. 

time of presentation of petition, 277. 
doclieting and continuance, 378. 
when new notice requisite, 278. 
New Hampshire rule, 280. 
Mississippi rule, 381. 
Texas rule, 282. 

court may prescribe rules and terms of sale, 283. 
Illinois rule, 285. 

confirmation of sale by court, effect of, 280. 
duty of purchaser, 287. 
what will avoid sale, 388. 
in Indiana, 289. 

presumptions in favor of legality of procpeding, 200. 
illustration of, 391, 292. 
infancy of heirs, 293. 

procedure after destruction of records, 294. 
time in which to commence proceedings, 294. 
in New York, 295. 
V. Within what Time S.\lb is to be 3Iade a>'d Perfected bt 

Deed, 119, 120. 
general rule, one year, 296. 
Michigan case, 296. 
analogy to statute of limitations, 297. 
chancery not restricted by probate rule, 297. 
this principle illustrated, 298. 
VI. Not After Kepeal op the Law, or Abolition of the Court 

Allowing the Order, 120, 121. 
power ceases in toto with abolition of court, 299. 
or abolition of law, 300. 
if tliere be no saving clause, 300. 
so, if made under supposed law, 301. 
illustrative cases, 803, 304. 
Vn. The Oath, 131, 132. 
wlien to be talien, 305. 
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should bo first step, 305. 

cfl'ect when law as to, is directory, 30G. 

■when 60 allegation as to, and jurisdiction has attached, presump- 
tion that oath was properly taken, 300. 

when allegation of taking of oatli is by statute required, 307. 
VIII. Sales Merely Irkegulak, or in IiaiEODLAii. Proceedings, 
KOT Vom, 123, 133. 

mere irregularity, if no want of jurisdiction, will not avoid sale, 308. 

nor can regularity of .appointment of administrator bo raised in 
collateral proceeding, 309. 

may not be impeached after reported to court for mere irregularity, 
310. 

tills question discussed, 310. 
IX. Confirmation — The Deed — Its Atproyal, 120. 

confirmation before deed, 311. 

differences in practice, 311. 

death of administrator, 312. 

duty of successor, 313. 
SETTING EXECUTION SALE ASIDE, Ch. xix, 389-303. 
I. Power of the Court to Set SjVle Aside, 389, 390. 

has full power when, 850. 

and to order re-sale, 850. 

or award execution anew, 850. 

this principle illustrated, 851. 

tfpplication to set aside, bow to be made, 852. 

must be within reasonable time, 853. 

if made by motion, within time allowed by law for redemption, 853. 

always before intervention of rights of third persons, 853. 

and before barred by lapse of time, 853. 
II. For Inadequacy of Price, 290-293. 

ordinarily not alone sufficient, if sale in other respects is unexcoi> 
tionable, 854. 

and purchase is dona fide, 854. 

but otherwise when, 855. 

not proper chance for competition, 850. 

information withheld, 857. 

sale on execution for less than debt, 858. 

confusion in bidding, 859. 

conditional bids, 859. 

prevention of competition by purchaser, SCO. 

who may seek to set aside for, 801. 
III. For Misconduct of tiie Officer Sellijtg, 393, 293. 

power of the court, 803. 

officer's duty as to subdividing, 803. 

illustration, 803. 
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TV. For Mistake, Irbeoulaeitt, ok Ekatid, 293-301. 
general rule, 864. 
sales in mass, 865. 
right of election of defendant, 806. 

excess in amount raised by sale wliere land could be subdivided, 867. 
if deed is executed by deputy, 808. 
manner of execution, 869. 

aggregate sale of parcels will be set aside, 870, 873. 
even thougb price is adequate, 870. 
reasons for tbis rule, 870. 
court will enjoin delivery of deed, 871, 894. 
lands in which defendant has no interest, 872, 880. 
exception, in some states, as to sale in mass, 873. 
prevention of bidding by purchaser, 874 
mistake as to property sold, 875. 
sale of trust estate, 876. 

effect of subsequent fraud or irregularity, 877. 
rule in Illinois as to fraud or irregularity, 878. 
effect of misdescription, 879. 
bid not publicly announced, 881. 
rule in Indiana as to manner, 882. 
sale under several writs, one of which is void, 883. 

two writs, one of which is subject to appraisement law, 
884. 
diflFercnt rule in Wisconsin, 885. 

cs(?cution creditor purchased when description is defective, 880. 
mode of procedure, 886. 

sale without notice, on bond of indemnity given by purcliascr, 887, 
right of indorser to have sale set aside, 888. 
Iowa rule as to notice, 889. 
application of, 890. 
excessive levy, 891. 
attorney of plaintiff purchaser, 891. 
effect of violation of this rule, 892. 
rule in Wisconsin as to sale en masse, 893. 
equity rule as to avoidance for uncertainty, 890. 
as to irregularity, 897. 
V. For Reversal op Judgment, 301, 302. 
general rule, 898, 899. 

where purchaser is owner of judgment, 898. 
or plaintiff in execution, 898. 
or beneficiary, 898. 

or purchase is made by agent or attorney of either, 890. 
contra, where purchaser is innocent third person, 900. 
and a bona fide purchaser, 900. 
general rule illustrated, 901. 
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SETTING EXECUTION SALE ASIDE — Continued. 
VI. RETtrRN OF PnncHASE Money, 303, 303. 

no claim where sale is void against ijlaintiff in execution, 002. 
or execution debtor had no interest in property, 902. 
and can maintain no suit either in law or equity against plaintiff, 902, 
nor at law against debtor, 903. 
but may in equity, 903. 

purchaser has no right of subrogation as to execution plaintiff, 904. 
reason, 904. 

where sale passes no title, 905. 
SETTING ASIDE JUDICIAL SALE, Ch. x, 152-163. 
I. Tub Power to Set Aside Sales, 152-154. 
courts of equity have general supervision over sales, 394 and n. 1. 
procedure is by petition or motion, 394. 
or by the court itself, 394. 

may reject, set aside, confirm, or order re-sale at discretion, 394, 39G. 
grounds for setting aside, 395. 
II. Eon Ikadequact op Price, 154^156. 

inadequacy, if only cause, must be such as to raise presumption of 

fraud, 397. 
if, in addition, any circumstance is shown tending to cause it, sale 

will be set aside, 398, 399. 
illustrative cases, 399, 400. 

parties alleging fraud must show their own innocence, 401. 
unforeseen circumstances coupled with inadequacy, 402. 
III. For Irbegitlarity, 156-158. 
in order or decree, 403. 

insufficiency of description and inadequacy of price combined, 404. 
irregularity after appeal, 405. 

misunderstanding resulting in inadequacy of price, 40C. 
if made by master not named in order, 407. 
on bill of review, when, 408. 
sale made at improper time, 409. 

but not after confirmation and distribution of proceeds, generally, 410. 
mortgage sale for less than debt, if inadequate price, 411. 
different day from that stated in notice of sale, 412. 
if purchase is by person conducting sale, without leave of court, 41G. 
or by trustee, or on his behalf, 414. 
in Illinois for defect in petition for leave to sell, 415. 
when mortgagor is unable to attend and mortgagee purchases for 

greatly inadequate price, 416. 
for negligence or mistake in officer selling, 417. 
sale made on irregular application, 418. 
second sale, 419. 
sale on mortgage made by guardian, when, 420. 
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SETTING ASIDE JUDICIAL SALE — Continued. 
IV. For Mistake axd Mis.appreiiension, 158. 

misapprehension caused hy purcliaser or person inlercslcd in sale, 

421. 
■ivliere auctioneer does not hear liig'hest bid, 421. 
neglect or misapprehension of guardian, 421. 
re-sale by court's own motion, 421. 
V. For Surprise, 158, 159. 

will bo set aside when injury or unfair advantage results, 422. 
wlien assurances of postponement are made to debtor, and sale is 

for grossly inadequate price, 423. 
will not be set aside because of anything which due care might 
prevent, 434. 
VI. For Fraud, 150,, IGO. 
general principle, 435. 
when avoided on application, 43G. 
fraud shown after confirmation, 437. 
purchase by seller, 438. 
or by agent, 428. 
or by attorney, 429. 
if price is grossly inadeqviatc, 430. 
illustrative oases, 430. 
VII. For Rbyeksal of the Decree of S.\le, 101. 
general rule, 431. 

sale must bo fully completed by confirmation, convcj-ance, and 
payment, 431. 
VIII. Re-Sale, 161-1G3. 

will be ordered when sale is set aside for ordinary cause, 432. 

not, when cause is want of jurisdiction, 483. 

first purchaser held for difference in price between first and second 

sale when, 433., 
Maryland rule, -when sale is partly on credit and deferred payments 

are not made, 434. 
or court may comiiel payment, vinder its general chancery powers, 

434. 
New York rule where parties in interest cannot agree, 435. 
sale in different order fi-om that requested by debtor, 436. 
inclement weather, when good cause for, 437. 
when interests of minors are aflTected, 438. 
in discretion of court to order, before confirmation, 439. 
petition to reopen, 440. 

advanced bid necessary to procure order for, 441. 
SPECIAL ADMINISTRATOR, power of, 247. 
STATUTE OF FRAUDS, execution sales within, Gl, G3. 
STATUTORY REQUIREMENTS, must bo fully complied with, S. 
SUBROGATION, 301. 
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TIJIE OF REDEilPTIOX, liow calculatctl, 9-10. 
UXDIVIDED INTEREST, sale on exccntinn of, 549, 550. 
VALUATION LAWS, 98. 
VOID EXECUTION SALES, Cb. xvii, 349-200. 

^Tllel•o jurisdiction is wanting, 709, 740. 

process issued on void judgment, 710. 

ibrgcd execution, 710. 

enjoined execution, 710. 

execution issued ivitliout revivor after deatli of dcfcndunt, 710, 704, 

■where one writ is valid and oUicrs void, 711. 

Jlissouri, sale on altered or amended execution in, 712. 

levy void for uncertainty, 713. 

identity of land sold must l)e shown, 714, 747. 

unassigned right of dower, 715. 

" tract containing" void for uncertaintj', 710. 

variance between juflgmcnt and execution, 717, 7:12. 

when officer's power has ceased, 718. 

as to U. S. marshals, 719. 
sale after satisfaction of judgment, 720, 724, 728. 

after judgment is in part satisfied to honafide purchaser, 721. 
effect of sale to honafide purchasers, 722. 
sale after arrest and discharge of debtor, 723. 
Illinois, sale made prior to date in notice, 729. 
Missouri, sale of entirety without regard to subdivision, 730. 
Kentucky, sale of more than sufficient to satisfy execution, 731. 
sale on proceeding in rem, 733. 
sale of portion of mortgaged land, 737. 
imsealed writ, 788. 
under order of U. S. Court, 739. 
effect of irregularity, 741. 

in Pennsylvania, 742. 

acknowledgement in oj)on court, 743. 
judgment in personam, 744. 
l)urchase with fraudulent intent, 745. 
character of parties, execution and judgment must coincide as 

to, 746. 
sale of decedent's lands on judgment against executor, 748. 
execution dated after death of one of co-defendants, 749. 
by bidding or prevention of competition, 750. 
VOID JUDICIAL SALES, Ch. xii, 174.-177. 
sales void for want of jurisdiction, 474. 
abolition of court making the order, 475. 
repeal of law under which sale is made, 475. 
for unreasonable delay, 470. 
after lapse of statutory period, 470. 
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VOID JUDICIAL BALES — Continued. 

sale of lands not included in decree, 477, 480. 

administrator's sale for costs and expenses, 478. 

sale on notice different from that ordered in decree, 478. 

Iowa rule as to guardian's sales, 479. 

defective record, 481. 

application of proceeds, 482. 

sale on void decree, 483, 484. 
in Mississippi, 484. 
in Indiana, 485, 48G. 
■W'AERANTY, Cli. xi, 167, 108. 

none in judicial sales, 458. 

or in equitable sales under order of court, 458. 

or in sales to enforce statutory liens, 458. 

officer executing conveyance a mere agent, 458. 

bis warranty binds him only, 458. 
WRIT OF EXECUTION, Ch. xvi, 208-210. , 

cannot be impeached collaterally if judgment is valid, 504. 

good till superseded, 504. 

if judgment is void execution is void, 564. 

on dormant judgment, 565. 

division of county after teste of writ, 505. 

death of joint defendant, 566. 

proper procedure to revive judgment, 500. 

Mississippi rule as to, 507. 

Tennessee I'ule as to, 508. 

Illinois rule as to, 509. 

Massachusetts rule as to, 574. 

must conform to judgment, 570. 

execution for costs without judgment, 571. 

variance between writ and judgment, 572. 

clerical variance, 572. 

Indiana rule as to seal of process, 573. 

priority of executions, 575. 
WRIT, THE, In Executiojt Sales of PEUsox.vr- ruoi'EnTv, Cli. x.\i, 
317-337. 
I. The Weit, 317-319. 

process hy fieri facias, 962. 

nature of, 903. 

origin of, 904. 

practice in United States, 065. 

must substantially conform to judgment, 966, 970. 

slight variance will not vitiate the writ, 967. 

procedure where property is not found, 908. 

in Alabama after death of defendant, 909. 

after death of one co-defendant, 970. 
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WRIT, THE — Continued. 

exception on suggestion of death, 070. 
alteration of execution avoids, 971, 972. 
case in point, 972. 

II. Its Lien, 319-321. 

at common law, from date, 973. 

by statute in England, 974. 

in the United States, 975, 970. 

lien of original execution kept alive by issue of alias or plurics, 977. 

Kentucky rule, that death of defendant abates execution, but docs 

not discharge levy, 978. 
Illinois rule tliat lien is fixed by date of delivery to officer, 979. 
but death of defendant before delivery of execution to nfliccr abates 

it, 979. 

III. What mat be Sold, 333-337. 

at common law in England, 980, 981. 

property in hands of receiver or in custody of court not subject to 

levy, 983. 
Ijroper practice in sucli case, 983, 987. 

generally all moveables, not exempt by statute, subject to levy, 98-1. 
Glioses in action, 985. 

shares in corporations and joint stock companies, 985. 
mortgagee's rights to personal property, 085. 
growing grain and crops of annual planting, 985. 
"annual productions," 985, 980. 
interest of one tenant in common, 987. 
procedure in such case, 987. 
right which passes, 987. 
interest of partner, in New York, 98S. 
procedure in such case, 988. 
non-resident partners, 988. 

equitable interest cannot be sold at common law, 989. 
such the Mississippi rule, 989. 

interest of mortgagor in possession before forfeiture may, 989. 
sale of shares, what sufficient description, 990. 
manuscripts subject to copyright may be levied and sold, 991. 
but officer cannot use them or publish, 991. 
right of redemption in Iowa of land in trust deed, 993. 
procedure, 992. 
judgment, in Iowa, 993. 

what Is personal property subject to lev)-, 993. 
Kentucky rule as to sales, 994, 995. 
officer cannot sell for his fees after judgment is satisfied, 99G. 
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